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To. r;~-;;,~~~:.~~.~;·:McCarthy G·lnar·-·-·-·-·-·-·-·-·-·-·-·.A.I:fm·i-n-i5ii-a"ior·-·-·-·-·-·-·-·-·-·-·-·~ Al.1 M ustata[AI.1 M ustafa@epa gov] · 
• ! i ' \: .................................... ~ ...... ._ ................... :r ....................... ~ ....................... \!) ..... -."')'~ ' • • ' 

Beauvais~-"JoeliB-eauvais.Joel@epa.gov]; Benenati, Frank[benenati.frank@epa.gov]; 
briefings[briefings@epa.gov]; Distefano, Nichole[DiStefano.Nichole@epa.gov]; Emerson, 
M ichaei[Emerson. M ichae l@epa .gov]; Wachter, Eric[Wachter. Eric@epa. gov]; Flynn, 
Mike[Fiynn.Mike@epa.gov]; Fritz, Matthew[Fritz.Matthew@epa.gov]; Harrison, 
Melissa[Harrison.Melissa@epa.gov]; Hautamaki, Jared[Hautamaki.Jared@epa.gov]; Kim, 
Hyon[Kim.Hyon@epa.gov]; Knapp, Kristien[Knapp.Kristien@epa.gov]; Vaught, 
Laura[Vaught.Laura@epa.gov]; Meiburg, Stan[Meiburg.Stan@epa.gov]; Michaels, 
Andrew[Michaels.Andrew@epa.gov]; Naples, Eileen[Naples.Eileen@epa.gov]; Pieh, 
Luseni[Pieh.Luseni@epa.gov]; Ragland, Micah[Ragland.Micah@epa.gov]; Rupp, 
Mark[Rupp.Mark@epa.gov]; Threet, Derek[Threet.Derek@epa.gov] 
From: Gaines, Cynthia 
Sent: Tue 8/23/2016 8:23:07 PM 
Subject: Daily Reading File: August 23, 2016 
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To: Garbow, Avi[Garbow.Avi@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, 
Jose ph [ Goffman. Joseph @epa. gov]; [~~~~~~~~~~~cCarthy, Gina [~:~:~:~:~:~:~:~:~:~~~!ii[~~~~t~~:!~~:~:~:~:~:~:~:~:~:~:~:J 
From: Purchia, Liz 
Sent: Fri 4/1/2016 6:54:23 PM 
Subject: Clips on CPP filings 

A number of stories out today on the folks supporting CPP that 

Tech giants back U.S. EPA in climate rule legal challenge 

Technology companies Google, Apple, Microsoft and Amazon on Friday declared support for 
the Obama administration in a lawsuit facing its central plan to combat climate change, saying 
the rule is needed to drive a transition to cleaner energy. 

As large energy users, the companies filed a joint amicus brief to the federal Court of Appeals 
for the District of Columbia Circuit to support the Environmental Protection Agency as it 
defends its signature Clean Power Plan against a challenge by industry groups and more than 
half of U.S. states. 

"The Clean Power Plan reflects reasonable and attainable assumptions about the increasing 
availability of renewable generation in the nation's power sector," the companies wrote in the 
filing they submitted to the federal court. 

The regulation is designed to lower carbon emissions from the U.S. power sector by 2030 to 32 
percent below 2005 levels, encouraging each state to replace dirtier fossil fuels with cleaner 
energy sources. 

The rule is the United States' main tool to meet the emissions reduction target pledge it made at 
December's U.N. climate talks in Paris, but it was challenged by 27 states, along with business 
and industry groups in the D.C. Circuit court. 

In February, the rule faced a major blow when the Supreme Court put it on hold pending the 
outcome of the litigation in the lower court. But the death of Justice Antonin Scalia a few days 
later renewed hopes for its survival. 

A three-judge panel of D.C. Circuit court had unanimously rejected the same request for a stay 
that the Supreme Court accepted. The panel is viewed by lawyers on both sides as relatively 
favorable for the administration. 

The technology companies, which all rely largely on renewable energy through power-purchase 
deals or their own facilities to power their energy-intensive data centers, said the EPA rule would 
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help all businesses "invest and benefit from clean energy." 

Earlier this week, the EPA filed a 200-page brief defending its rule, which said carbon emissions 
pose a "monumental threat" to the health and welfare of Americans. 

On Friday, 44 current and former senators, as well as 164 current and former House members 
from 38 states also filed supportive briefs. 

The D.C. Circuit panel will hear oral arguments on the merits of the case on June 2. 

Over 200 current, former lawmakers back Obama in climate case 

Over 200 current and former members of Congress are supporting the Obama administration in 
the legal challenge to its landmark climate rule for power plants. 

The lawmakers, almost all Democrats, argued in a brief filed late Thursday that the 
Environmental Protection Agency's (EPA) regulation follows exactly what Congress intended to 
do when it wrote the Clean Air Act (CAA) and amended it in 1990. 

"The rule at issue effectuates the policy Congress established in the CAA because it is consistent 
with the text, structure, and legislative history of the act," the lawmakers wrote to the D.C. 
Circuit U.S. Court of Appeals. 

"Most significantly, it reflects Congress's considered decision to establish a comprehensive 
regulatory regime that could address all pollutants, both known and unknown," they said. 

The members said that Congress wrote a section into the law meant as a "gap-filling" provision 
so that the EPA could, in the future, regulation pollutants that Congress did not identify in 1990. 

That is the provision that the EPA used to justify its Clean Power Plan, which seeks a 32 percent 
cut in the power sector's carbon dioxide emissions by 2030. 

The section "continues to authorize EPA to regulate those air pollutants that pose a substantial 
threat to the public health and welfare, and the rule is an exercise of that authority. To hold 
otherwise would critically undermine the statutory structure that Congress put in place in the 
CAA." 
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The filing serves in part as an answer to a group of Republican lawmakers who filed a in 
February with the court, arguing that the EPA does not have the power to enforce the regulation 
it wrote. 

Learn how to leverage your home equity to fund your retirement and compare lender quotes in 
minutes ~~~~ 

Thursday was the deadline for most briefs in support of the EPA's position in the case. The court 
also received briefs from two former Republican EPA heads, former state energy and 
environment officials. 

Early Friday morning, technology companies Apple, Google, Microsoft and Amazon asked the 
court for permission to file their own brief supporting the EPA. 

The Supreme Court ordered a temporary delay on the rule in February while the legal challenge 
proceeds. 

Hundreds Of Current And Former Lawmakers File Brief Defending Clean Power Plan 

A federal appeals court will hear a challenge to Obama's signature climate rule in June. 

04/01/2016 02:04pm ET 

WASHINGTON- More than 208 current and former members of Congress filed an amicus 
brief to the U.S. Court of Appeals for the District of Columbia Friday in defense of the Obama 
administration's signature climate change regulation. 

In June, the federal appeals court plans to hear an appeal filed by 29 states and a slew of industry 
groups against the Clean Power Plan, which seeks to reduce 32 percent of carbon dioxide 
emissions from power plants from 2005 levels by 2030. 

House members. All current lawmakers who signed on to the brief are Democrats. Two former 
Republican lawmakers, Sen. David Durenberger (Minn.) and Rep. Sherwood Boehlert (N.Y.), 
joined them. 

The brief from Democrats comes after Republican lawmakers filed a brief in February in which 
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they argued the Environmental Protection Agency does not have the authority to enforce the 
regulation it crafted. 

Democrats, including Senate and House Minority Leaders Harry Reid (Nev.) and Nancy Pelosi 
(Calif.), wrote in their brief that opponents' reading of the Clean Air Act, "fundamentally 
misunderstands" the law and the "authority it confers on EPA." 

"When Congress amended the CAA in 1970, it was acutely aware of the serious and evolving 
problem posed by air pollution," the lawmakers wrote, adding that the law passed in response to 
that threat was meant to "effect a major change" in how the U.S. solved it. 

The brief goes on to explain that in certain provisions of the CAA, Congress was intentionally 
vague to give EPA a "key role" in shaping and developing standards for sources and pollutants. 

"The rule that petitioners challenge is entirely consistent with the text, stmcture, and history of 
the CAA and ... advances the objectives Congress set out to accomplish in the CAA," the 
lawmakers wrote. 

In Febmary, the Supreme Court to those opposing the landmark regulation, 
allowing the lower court's proceedings to play out. While the stay in practice puts a hold on 
implementation, it does not mean the high court will ultimately strike it down. 

The EPA and administration remain confident that the mle will survive all legal challenges, and 
dismissed concerns that the stay could push back goalposts set under the plan. States don't have 
to submit plans until2018. 

Liz Purchia 

Acting Associate Administrator, Public Affairs 

U.S. Environmental Protection Agency 

Office: 202-564-6691 

cell· !--Fi~~~~~-~1"-c~-ili~~-~-iTl 
. i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 
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To: l~~~:~~-;~;~~~~~iMcCarthy, Gina[~:~:~:~:~:~~~~~:~:~:~tf~!~f~:~:~:~:~:~:] 
From: Emerson, Michael 
Sent: Wed 3/30/2016 2:36:07 PM 
Subject: FW: FOR BOOK - Methane Forum remarks 

M 

Office of the .o.n;rruruct;r~t, ... r 

Office: 564-27 o4; !~:~:~:~:~:~~:f~:~:~~I:~~:~I'-~!!i:~(C:~:~:~:J 

From: Azoolin, Liel 
Sent: Wednesday, March 30, 2016 10:36 AM 
To: Emerson, Michael <Emerson.Michael@epa.gov> 
Subject: FW: FOR BOOK- Methane Forum remarks 

From: Fried, Becky 
Sent: Tuesday, March 29, 2016 1:56PM 
To: briefings Bluhm, Kate :::::!:!!llih:mJ~ill~lB~'-<h~iQY 

Azoolin, Liel 'll£QJlli!lcLcl.Q!I:fj)J,;lill~iY.: 

Michaels, Andrew 

ED _000948_00007848-0000 1 



FOIA EPA-HQ-2016-009655 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

! Personal Cell/email ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

From: Fried, Becky 
Sent: Tuesday, March 29, 2016 11:45 AM 
To: briefings Bluhm, Kate Michaels, Andrew 

Azoolin, Liel 
Drinkard, Andrea 

Hunter-Pirtle, Ann <l::JlJJ!!.t&r:fi!lli~.8111l@Sam.ogs;!Y: 
llimill!JcMill~@.sam~~Y: Purchia, Liz <f!JJ:<:;h!~liJ:z.(fl1g)!flgiQY: 

Lee, Monica 
Grantham, Nancy 

Subject: FOR BOOK -Methane Forum remarks 

All, 

Attached are remarks for tomorrow's Global Methane Forum. OAR has reviewed these remarks. 

Thanks! 
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--------------------------

l.-~=~~~~~~--~-~-~~-~~~-~-~1_.] 
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April 28, 2016 

Janet McCabe 
Acting Assistant Administrator for the Office of Air and Radiation 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

RE: Request for Additional Information and Technical Assistance Related to the Clean 
Power Plan 

Dear Acting Assistant Administrator McCabe: 

We are a group of state environmental agency officials writing to request additional 
information and technical assistance related to the final Clean Power Plan in a manner 
that is respectful of the Supreme Court's stay of the regulations until the conclusion of 
pending litigation. This additional information and assistance will be important to our 
state efforts to prudently plan for and implement a variety of state and federal 
obligations. 

As you know, state environmental agencies have important obligations to protect public 
health and the environment. We strive to prudently conduct our public engagement, 
planning, and regulatory activities in a way that comprehensively integrates our own 
state statutory obligations and policy goals as well as existing and future federal 
regulations. Among the states signing onto this letter, individual states are currently 
planning for federal ozone standards that will affect the power sector, engaging with 
energy agencies on integrated resource plans for electric utility companies, developing 
state climate and energy plans, reviewing and revising state greenhouse gas regulations 
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for the power sector, working with other agencies to set renewable energy targets, and 
planning for compliance with the Clean Power Plan, depending on the eventual 
outcome of pending litigation. 

We understand that the Supreme Court has stayed the Clean Power Plan until litigation 
is resolved and that neither the D.C. Circuit Court of Appeals nor the Supreme Court has 
ruled on the merits of the case. The final resolution of this litigation is uncertain; 
however, having more information about how states might comply with the Clean 
Power Plan should it be upheld will better inform state engagement and agency 
decision-making in the different contexts identified above. 

We are pleased that EPA has already committed to provide technical assistance related 
to state plan development when such requests are made by states. In addition to 
providing such assistance, we request that EPA provide a final model rule or rules. Of 
course, the relevance of such a rule will depend on the outcome of litigation, however 
our states wouid find the information heipfui in the near term for the pianning purposes 
described above. We also ask that EPA provide additional information on the Clean 
Energy Incentive Program; tracking systems for allowances or credits; and energy 
efficiency evaluation, measurement, and verification, along with appropriate technical 
assistance related to this additional information. 

We recognize that the EPA must respect the stay of the Clean Power Plan regulations in 
providing additional information and that this information would be subject to the 
outcome of the federal Clean Power Plan litigation. We believe EPA can provide 
information helpful to states consistent with the stay, as EPA has done previously when 
litigation is pending and a stay is in effect. 1 

1 See, e.g., EPA's February 21, 2012, final revision rule making changes to the Cross State Air Pollution rule and 
federal plan while the rule was stayed by order of the D.C. Circuit Court of Appeals. In that action, EPA revised 
budgets for specific states based on updated modelling assumptions and made other changes. EPA noted that the 
action was {{consistent with" and {{unaffected by" the stay order and that it did not impose any requirements in 
and of itself on regulated units or states. Cross State Air Pollution Rule Final Revisions Rule, 77 Fed. Reg. 10,324, 
10,326 (Feb. 21, 2012). EPA also proposed and finalized other changes to the rule during the stay, see Cross State 
Air Pollution Rule June Revisions Rule, 77 Fed. Reg. 34,830 (June 12, 2012). 
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Providing such information and technical assistance could help our states make 
informed decisions that take into account potential Clean Power Plan obligations along 
with other factors as we fulfill diverse state and federal commitments. 

Sincerely, 

Edie Chang 
Deputy Executive Officer 
California Air Resources Board 

Robert Klee 
Commissioner 
Connecticut Department of Energy and 
Environmental Protection 

Ben Grumbies 
Secretary 
Maryland Department of the 
Environment 

Martha E. Rudolph 
Director of Environmental Programs 
Colorado Department of Public Health 
and Environment 

David S. Small 
Secretary 
Delaware Department of Natural 
Resources and Environmental Control 

Martin Suuberg 
Commissioner 
Massachusetts Department of 
Environmental Protection 
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John line Stine 
Commissioner 
Minnesota Pollution Control Agency 

Basil Seggos 
Acting Commissioner 
New York State Department of 
Environmental Conservation 

Janet Coit 
Director 
Rhode Island Department of 
Environmental Management 

Michael G. Dowd 
Director, Air Division 
Virginia Department of Environmental 
Quality 

Thomas S. Burack 
Commissioner 
New Hampshire Department of 
Environmental Services 

Joni Hammond 
Deputy Director 
Oregon Department of Environmental 
Quality 

Deborah l. Markowitz 
Secretary 
Vermont Agency of Natural Resources 

Maia D. Bellon 
Director 
Washington Department of Ecology 
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REMARKS FOR ADMINISTRATOR GINA MCCARTHY II GLOBAL METHANE FORUM 
MARCH 30, 2016 II WASHINGTON, DC 1115 MINS 

• THANK YOU TO THE G.M.I. AND THE CLIMATE AND CLEAN AIR COALITION FOR 
HOSTING THIS EVENT. 

• THE SUPPORT OF OUR INTERNATIONAL COLLEAGUES IS ABSOLUTELY ESSENTIAL 
TO ADDRESSING CLIMATE CHANGE. YOUR HARD WORK, AND YOUR PRESENCE 
HERE IS VALUED AND APPRECIATED. 

• I WANT TO START BY STATING THE OBVIOUS: THAT WHERE WE ARE TODAY ON 
CLIMATE IS LEAPS AND BOUNDS AHEAD OF WHERE WE WERE JUST A DECADE 
AGO. 

• LAST DECEMBER'S PARIS AGREEMENT WAS A HISTORIC MOMENT. IT WAS AN 
UNPRECENDENTED SHOWING OF GLOBAL COOPERATION- THE LIKES OF WHICH 
WE'VE NEVER SEEN. AND IT GIVES US A FRAMEWORK TO CONTINUE MAKING THE 
PROGRESS WE NEED TO MAKE TOGETHER. 

• SO MUCH OF OUR SUCCESS TO DATE HAS BEEN POSSIBLE BECAUSE OF THE 
LEADERSHIP AND COOPERATION OF THE INTERNATIONAL COMMUNITY. 

• WHEN IT COMES TO GLOBAL CHALLENGES LIKE CLIMATE CHANGE, 
PARTNERSHIPS AND COLLABORATIONS THAT BRIDGE NATIONAL INTERESTS, AND 
BRING US TOGETHER ARE INVALUABLE. 

• WE SAW IT EARLIER THIS MONTH, WHEN CANADA AND THE U.S. JOINTLY 
COMMITTED TO TAKE ACTION ON METHANE, AND REAFFIRMED OUR COUNTRIES' 
LEADERSHIP ON CLIMATE. 

• IT WAS YET ANOTHER EXAMPLE OF JUST WHAT'S POSSIBLE WHEN COUNTRIES 
COME TOGETHER AROUND A COMMON GOAL 

• AND THAT'S PRECISELY THE KIND OF COLLABORATION THAT THE GLOBAL 
METHANE INITIATIVE HAS BEEN SUCCESSFULLY PROMOTING FOR YEARS. 

• PROGRAMS UNDER THE G.M.I ARE LIFTING UP COMMUNITIES AROUND THE 
WORLD IN SO MANY WAYS-NOT JUST BY REDUCING POLLUTION, BUT BY 
BUILDING CAPCITY IN PARTNER COUNTRIES, AND BY GENERATING ENTHUSIASM 
AND COMMITMENTS FROM BUSINESSES AND INDUSTRIES ACROSS THE GLOBE. 

Page 1 of 4 
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• FOR OVER A DECADE, THE G.M.I. HAS WORKED TO HELP IMPLEMENT METHANE 
MITIGATION PROJECTS THAT REDUCE METHANE FROM ANIMAL WASTE, COAL 
MINES, LANDFILLS, WASTEWATER TREATMENT PLANTS, AND OIL & GAS 
OPERATIONS. 

• AND THROUGH GOVERNMENT AND PRIVATE-SECTOR PARTNERS, THE G.M.I. HAS 
DEVELOPED WORLD-CLASS EXPERTISE ON BEST PRACTICES, AND SHARED 
TOOLS AND RESOURCES TO HELP PARTNERS TAKE ADVANTAGE OF 
OPPORTUNITIES FOR COST-EFFECTIVE METHANE-REDUCTION. 

• BUT WE KNOW THERE ARE STILL MANY MORE OPPORTUNITIES FOR METHANE 
REDUCTIONS ... AND THEY'RE OUT THERE, WAITING TO BE TAPPED. 

• SO, I'M THRILLED THAT THE G.M.I. HAS BEEN RE-CHARTED FOR ANOTHER 5 
YEARS. I KNOW THAT TOGETHER WE CAN DO SO MUCH MORE. 

• IN THE U.S., WE ARE COMMITED TO CONTINUING TO DO OUR PART. 

• THANKS TO PRESIDENT OBAMA'S LEADERSHIP, WE'VE SET SOME VERY 
AMBITIOUS, BUT VERY ACHIEVABLE GOALS FOR OURSELVES, AND WE ARE ON
TRACK TO MEET THEM. 

• WE'RE SEEING INCREDIBLE MOMENTUM IN THE U.S. MARKETPLACE TOWARD A 
LOW CARBON FUTURE. 

• AND E.P.A HAS BEEN WORKING TO UNDERPIN THAT MOMENTUM WITH ACTION. 

o WE'VE ALREADY MOVED FORWARD ON CARS AND TRUCKS. AND NOW 
WE'RE DOING EVEN MORE WITH TRUCKS THAN BEFORE. 

o \NE'RE TAKING ACTION ON HYDROFLUOROCARBONS- OR H.F.C.'S. 

o WE LAUNCHED OUR CLEAN POWER PLAN LAST SUMMER TO CUT CARBON 
POLLUTION FROM OUR POWER SECTOR. AND WHILE THAT RULE IS 
TEMPORARILY STAYED BY THE SUPREME COURT, MANY U.S. STATES ARE 
CHOOSING TO MOVE FORWARD WITH PLANNING FOR IMPLEMENTATION. 
AND WE ARE GOING TO KEEP SUPPORTING THEM. 

• SO WE HAVEN'T SLOWED DOWN. NOT BY A LONG SHOT. AND NOWHERE IS THAT 
MORE EVIDENT THAN IN OUR WORK TO CURB METHANE EMISSIONS. 

Page 2 of 4 
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• THE U.S. HAS BEEN LOOKING AT METHANE VERY CLOSELY. BECAUSE WE KNOW 
THAT BY TACKLING METHANE, WE CAN UNLOCK AN AMAZING OPPORTUNITY TO 
BETTER PROTECT OUR ENVIRONMENT FOR THE FUTURE. 

• THAT'S WHY THIS PAST SUMMER, WE PROPOSED STANDARDS TO DIRECTLY 
REDUCE METHANE EMISSIONS FROM THE OIL AND GAS SECTOR. 

• THIS WILL HELP MOVE THE U.S. TOWARD OUR GOAL OF CUTTING METHANE 
EMISSIONS FROM THE OIL AND GAS SECTOR BY 40 TO 45 PERCENT BELOW 2012 
LEVELS BY 2025. 

• RIGHT NOW, WE'RE COMPLETING REVIEW OF THE MORE THAN 900,000 
COMMENTS RECEIVED ON OUR PROPOSAL, AND WE'RE WORKING TOWARD 
ISSUING FINAL RULES THIS SPRING. 

• AND AS YOU HEARD FROM JANET ALREADY WE'VE ALSO BEEN WORKING TO 
EXPAND VOLUNTARY PARTNERSHIPS TO REDUCE METHANE EMISSIONS FROM 
THE OIL AND GAS SECTOR, THROUGH OUR NEW METHANE CHALLENGE 
PROGRAM. 

• THE PROGRAM, WHICH JUST LAUNCHED, IS A PLATFORM FOR COMPANIES TO 
REPORT SYSTEMATIC AND COMPREHENSIVE ACTIONS TO REDUCE METHANE 
EMISSIONS. AND IT'S A MECHANISM FOR THOSE COMPANIES TO BE PUBLICLY 
RECOGNIZED AS LEADERS IN CLIMATE ACTION. 

• MANY COMPANIES ARE CHOOSING TO MAKE AMBITIOUS COMMITMENTS AS 
PART OF THIS PROGRAM. THEY'RE MAKING THE CHOICE TO LEAD, AND IT'S 
REALLY ENCOURAGING. 

• AT THE SAME TIME, 
WE'RE STAYING VIGILANT, AND CONTINUING TO FOLLOW WHERE THE SCIENCE 
AND THE DATA LEAD US. 

• LAST MONTH, E.P.A. 
RELEASED A DRAFT OF OUR 21sr ANNUAL GREENHOUSE GAS INVENTORY FOR 
PUBLIC COMMENT. 

• THE DRAFT PRESENTS 
DATA ON TOTAL REPORTED U.S. GREENHOUSE GAS EMISSIONS ACROSS MANY 
SECTORS OF OUR ECONOMY- INCLUDING OIL AND GAS. 

Page 3 of 4 
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• WITH THIS CURRENT DRAFT INVENTORY, WE WERE ABLE TO INCLUDE A 
SIGNIFICANT AMOUNT OF NEW INFORMATION -INCLUDING FROM OUR FELLOW 
GOVERNMENT AGENCIES, INDUSTRY ORGANIZATIONS, AND ACADEMIC AND 
INDUSTRY RESEARCHERS. 

• THE NEW INFORMATION SHOWS THAT METHANE EMISSIONS FROM EXISTING 
SOURCES IN THE OIL AND GAS SECTOR ARE SUBSTANTIALLY HIGHER THAN WE 
PREVIOUSLY UNDERSTOOD. 

• SO, A FEW WEEKS AGO, AT THE PRESIDENT'S DIRECTION, WE ANNOUNCED THAT 
E.P.A. IS GOING TO TAKE A CLOSER LOOK AT REGULATING EXISTING SOURCES IN 
THE OIL AND GAS SECTOR. 

• OUR FIRST STEP WILL BE TO ISSUE AN INFORMATION COLLECTION REQUEST TO 
HELP US LEARN MORE ABOUT EXISTING SOURCES OF METHANE EMISSIONS, THE 
TECHNOLOGIES THAT ARE AVAILABLE TO CUT THOSE EMISSIONS, AND THE 
COSTS OF THOSE TECHNOLOGIES. 

• THIS IS A KEY STEP IN OUR NORMAL PROCESS FOR DEVELOPING REGULATIONS 
TO REDUCE AIR POLLUTION. 

• SO- WE'RE MOVING FORWARD. 

• THERE'S NO QUESTION THAT WE'VE COME A LONG WAY ON CLIMATE ACTION
INCLUDING ON METHANE. BUT WE'VE GOT A LOT MORE TO DO. 

• I CAN'T EMPHASIZE ENOUGH HOW IMPORTANT YOUR COLLABORATION AND 
PARTNERSHIP HAS BEEN IN THIS EFFORT, AND WE WILL CONTINUE TO DEPEND 
ON IT AS WE MOVE AHEAD. 

• I THANK YOU FOR BEING HERE, FOR YOUR HARD WORK, AND I LOOK FORWARD 
TO OUR NEXT STEPS TOGETHER. 

• THANKYOU. 

### 
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To: 
From: 

r.~~~~~~~~;~;~;JMccarthy. Ginar·-·-·-·-·A{im_i_riis-iraio·r=·-·-·-·-1 
McCabe, Janet t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent: Fri 2/5/2016 1:26:08 AM 
Subject: FW: Final Supplemental Declaration 

From: Drinkard, Andrea 
Sent: Thursday, February 04,2016 12:51 PM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov> 
Subject: Fwd: Final Supplemental Declaration 

Andrea Drinkard 

(o) 202.564.1601 

r-·p·~-~~-~~~-~--c~-~-i/~~-~iT.1 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Begin forwarded message: 

From: "Zenick, Elliott" ::::Z_t~~ILBlliillJ:@ll~_'lWM~ 
Date: February 4, 2016 at 12:10:02 PM EST 
To: "Schmidt, Lorie" "Millett, John" 
"Drinkard, Andrea" 
Subject: FW: Final Supplemental Declaration 

From: Schramm, Daniel 
Sent: Thursday, February 04, 2016 9:59AM 
To: Shenkman, Ethan <:;;i~Uilll_illll'Jitm!Jt(@~WMIY: 
Cc: Zenick, Elliott ::::~:J~lli~tl!J_illlt(f~~.!ll&;IY• 
Subject: Final Supplemental Declaration 

Ethan, 
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This is the final, signed version of the declaration. Enjoy! 

Daniel Schramm 

U.S. EPA Office of General Counsel 

(202) 564-3377 

The contents of this message may be subject to the attorney-client, work-product, or 
deliberative process privileges. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

[~~~~~~~~:]Mccarthy. Ginar·-·-·-·-·-·-·-·A-cfm-inisiraior·-·-·-·-·-·-·-1 
Emerson, M ichaei[Emerson:Mrcnael@e·p~r:govr·-·-·-·-·-·-·-·-·-·-·' 
Goffman, Joseph 
Thur 1/7/2016 6:38:47 PM 
Fwd: DOl PElS TPs 1 7 16 v2 

UPDATED version. Michael - please print a copy to replace the one Gina liberated from Janet 
this AM. Thanks. 

- Joseph Goffman 
Sent from my iPhone 

Begin forwarded message: 

From: "Vaught, Laura" 
Date: January 7, 2016 at 1:34:41 PM EST 
To: "Goffman, Joseph" 

.1\..evm "Garbow, Avi" 
Subject: RE: DOl PElS TPs 1 7 16 v2 

r·-E~~·s-·~-o~iib~-~~~-i-~~-1 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

From: Goffman, Joseph 
Sent: Thursday, January 07, 2016 10:50 AM 
To: McCabe, Janet :::.M~f!lli~~t@~hgi:IY• Giles-AA, Cynthia ~"-"''""

"Rennert, 

Rennert, Kevin 
Garbow, Avi 

Subject: DOl PElS TPs 1 7 16 v2 

With Cynthia's point added as bullet underr-·E-x-~-·S·-·~-·0-eiibe.rative·-·i 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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To: [~~~~~~~~~;~~-~ccarthy, Ginai Administrator i 
Emerson, Michaei[Emers-on]\iflch-aef@ep~i".-govr-·-·-·-·-·-·-·-·-·-·· Cc: 

From: Goffman, Joseph 
Sent: Thur 12/17/2015 8:07:33 PM 
Subject: Fwd: meeting w/ AEE this afternoon-- CPP stay litigation 

Please see suggestion below. Thanks 

- Joseph Goffman 
Sent from my iPhone 

Begin forwarded message: 

From: "Hoffman, Howard" <hQtl!llilmllill'll.illQ@m~m_y:> 
Date: December 17,2015 at 2:58:18 PM EST 

"Dunham, Sarah" 

Subject: meeting w/ AEE this afternoon -- CPP stay litigation 

"Culligan, Kevin" 

Atty Work Product 
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Atty Work Product 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
ED_000948_00008077-00002 
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Atty Work Product 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
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Atty Work Product 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
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To: [~~-~-:~.;~~~:]Mccarthy, Gina[·-·-·-·-·-·-·-A-cimfn"isiraior-·-·-·-·-·-·-·i 
From: McCabe, Janet L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

Sent: Thur 12/17/2015 3:41:47 AM 
Subject: FW: Afternoon Energy, presented by Nuclear Matters: Reid warns GOP on green incentives 
for oil exports - Mercury rule survives but co-benefits fight looms -Stern says he doesn't know source 
of one-word blunder in Paris 

From: Niebling, William 
Sent: Wednesday, December 16, 2015 3:43PM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Goffman, Joseph 
<Goffman.Joseph@epa.gov>; Tsirigotis, Peter <Tsirigotis.Peter@epa.gov>; Culligan, Kevin 
<Culligan.Kevin@epa.gov>; Harvey, Reid <Harvey.Reid@epa.gov>; Dunham, Sarah 
<Dunham.Sarah@epa.gov>; Kurlansky, Ellen <Kurlansky.EIIen@epa.gov> 
Subject: FW: Afternoon Energy, presented by Nuclear Matters: Reid warns GOP on green 
incentives for oil exports - Mercury rule survives but co-benefits fight looms - Stern says he 
doesn't know source of one-word blunder in Paris 

NERC FRETS GAS GROWTH, LESS FREAKED BY CPP: The growing U.S. reliance on 
natural gas is still a cause for reliability concern, the North American Electric Reliability Corp. 
said in its latest NERC acknowledged that "substantial progress" had been 
made on addressing the interdependencies between the electric and natural gas industries but 
nevertheless said it was worried about maintaining bulk power system reliability as competition 
between heating and electricity demands rise. The group also noted that its two central concerns, 
noted in a about the EPA's Clean Power Plan seem to have been addressed. 
"NERC recommended further consideration for the timing needed to implement the 
infrastructure changes requisite for compliance with the draft rule. Additionally, NERC 
recommended the inclusion of a Reliability Assurance Mechanism to ensure the maintenance of 
system reliability was prioritized. The final rule addressed both of these concerns," NERC's new 
report says. NERC intends to release a guidance and recommendation document for states in 
January 2016 as well as a "scenario-based analysis" of the Clean Power Plan near the end of the 
first quarter of2016. 

From: POLITICO Pro Energy [IJ:H!illi~2!ill!~~ill@illQIJlli;:QQJ::Q.J:~] 
Sent: Tuesday, December 15, 2015 2:59PM 
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To: Niebling, William <J::1.~1lrul.Y:Iilill£m@!~~~ 
Subject: Afternoon Energy, presented by Nuclear Matters: Reid warns GOP on green 
incentives for oil exports - Mercury rule survives but co-benefits fight looms - Stern says he 
doesn't know source of one-word blunder in Paris 

By Jennifer Shutt 112/15/2015 02:57PM EDT 

With help from Alex Guillen, Elana Schor, Darren Goode and Darius Dixon 

REID WARNS GOP THAT GREEN INCENTIVES MUST BE PART OF OIL EXPORT 
DEAL: Senate Minority Leader Harry Reid this morning Republicans to "take yes 
for an answer" and accept Democrats offer to extend wind and solar tax credits as part of a deal 
on ending the oil export ban. "Republicans must decide which they prefer," Reid said in a floor 
speech. "If Republicans think reducing our carbon emissions and encouraging the use of 
renewable energy is an unacceptable price to pay, we can move the rest of the [budget] package 
without the oil export ban .... It's decision time." Reid's remarks amount to a warning amid GOP 
confidence that victory on oil exports already has been secured in a combined spending and tax 
deal that isn't expected to see formal release until later today. 

- Cramer: Oil export deal not locked down: One of the strongest House GOP backers of oil 
exports told POLITICO this morning that the terms of a deal to end the decades-old ban on cmde 
exports are "not locked down" and that Speaker Paul Ryan made no promises on exports during a 
call with his conference late Monday. Rep. Kevin Cramer, a close ally of the oil industry in his 
home state of North Dakota, pointed to the delicate vote-counting math ahead for Republicans by 
warning that reliance on Democratic votes to pass an oil export deal means "the price will be 
such that victory will be rather hollow." 

-Mikulski: Seven 'Super Bowl' riders remain: Negotiators are over seven "mega-
riders" related to environmental and healthcare disputes, Sen. Barbara Mikulski, the top 
Democrat on the Senate appropriations committee told reporters this afternoon. She did not 
divulge specifics but described them as "like Super Bowl riders." 

"They're big," she told reporters before heading into caucus lunches this afternoon. "They're like 
Super Bowl riders." 

Welcome to Afternoon Energy. I'm your host Jennifer Shutt, and is great roundup of 
Secretary of State John Kerry's Dunkin' Donuts adventures. Send your energy news and tips to 
WJI!lli@JQQ!!lli&J::QIJil, !!!ill!lJYIW!ill!JillQ_,..QQ!!! and and keep up with us on 

1-<n,f'ro·v and 
='"'-==-"-~~~=:.· 

MERCURY RULE SURVIVES, BUT CO-BENEFITS FIGHT LOOMS: EPA's mercury mle 
=~--"'=--key legal test today, but agency critics are preparing a new line of attack that could 
undermine the foundation of that mle along with other key elements of the Obama 
administration's regulatory agenda. EPA can keep regulating mercury emissions from power 
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plants while it fixes a mle setting those limits, a three-judge panel of the D.C. Circuit Court of 
Appeals mled Tuesday. The agency failed to consider the mle's costs early enough in the 
process, but the panel said that mistake passed a judicial test for whether a mle should be kept in 
place even as it is sent back to an agency for fixing. 

- While the decision is a major win for the Obama administration , EPA may not have much 
time to rest on its laurels. Opponents of the mle are expected eventually to begin a new lawsuit 
challenging EPA's use of co-benefits. 

-In welcoming the D.C. Circuit's ruling Tuesday, EPA pointed highlighted the other pollutant 
reductions. "These practical and achievable standards are already cutting pollution from power 
plants that will save thousands of lives each year and prevent heart and asthma attacks," EPA 
spokeswoman Melissa Harrison said in a statement. "The standards also slash emissions of the 
neurotoxin mercury, which can impair children's ability to learn. All told, for every dollar spent 
to make these cuts in emissions, the public is receiving up to $9 in health benefits." 

-Critics aren't buying any part of EPA's analysis , and plan to go after EPA's use of co
benefits. "The fact of the matter is that the Obama EPA is unable to justify this illegal mle 
through any cost-benefit analysis, which is why they never did any such analysis in the first 
place," said Gary Broadbent, assistant general counsel for Murray Energy. "Their use of co
benefits is a farce." Murray will sue again over the new "appropriate and necessary" finding, he 
added. 

**A Message from Nuclear Matters: Providing more than 62% of America's carbon-free 
electricity, existing, state-of-the-art nuclear energy plants play a vital role in achieving our clean
energy and carbon-reduction goals. The industry also supports more than 475,000 jobs nationally 
and provides critical tax revenue locally for roads, schools and other public priorities. Learn 

STERN: SOURCE OF PARIS CLIMATE TALKS' ONE-WORD BLUNDER A 
MYSTERY: Todd Stem he doesn't know who swapped out "should" for "shall" in a late 
version of the Paris climate text, inserting a the proposal that would have 
rendered the deal dead in the U.S. "Somehow or another a gremlin got into the French 
typewriters and computers and the word popped out," Stem, the State Department's special 
envoy for climate change, said at a Center for American Progress event. The edit was in a cmcial 
line declaring that wealthier countries "shall" set economy-wide targets for cutting their 
greenhouse gas pollution, rather than saying "should," a change that would have made the 
provision legally binding and required the two-thirds approval of the U.S. Senate. 

NERC FRETS GAS GROWTH, LESS FREAKED BY CPP: The growing U.S. reliance on 
natural gas is still a cause for reliability concern, the North American Electric Reliability Corp. 
said in its latest NERC acknowledged that "substantial progress" had been 
made on addressing the interdependencies between the electric and natural gas industries but 
nevertheless said it was worried about maintaining bulk power system reliability as competition 
between heating and electricity demands rise. The group also noted that its two central concerns, 
noted in a about the EPA's Clean Power Plan seem to have been addressed. 
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"NERC recommended further consideration for the timing needed to implement the 
infrastructure changes requisite for compliance with the draft rule. Additionally, NERC 
recommended the inclusion of a Reliability Assurance Mechanism to ensure the maintenance of 
system reliability was prioritized. The final rule addressed both of these concerns," NERC's new 
report says. NERC intends to release a guidance and recommendation document for states in 
January 2016 as well as a "scenario-based analysis" of the Clean Power Plan near the end of the 
first quarter of2016. 

NYC COMPTROLLER TO ANNOUNCE HE'LL VOTE FOR COAL DIVESTMENT: 
POLITICO New York's Laura Nahmias and David Giambusso City Comptroller Scott 
Stringer, who oversees the city's nearly $160 billion pension funds, will announce today that he 
intends to vote in favor of divesting the city's pension funds from coal. "A pending resolution to 
divest from coal is now before us. And I can tell you that my vote will be to divest. It's not just 
the smart thing to do from a fiduciary point of view, it's the right thing - for our planet, for our 
children, and yes for our retirees," Stringer will say during a speech to the Citizen's Budget 
Commission, according to a copy of his prepared remarks provided to POLITICO New York. 
Stringer's support for coal divestment follows mounting pressure from environmental groups like 
350.org as well as recent announcements by Mayor Bill de Blasio and several council members 
urging the city's five pension boards to drop the carbon-intensive fuel source. Until now, Stringer 
has opted for a greater voice on the boards of companies - so-called proxy access - in which city 
pensions are invested, arguing it would give the city a greater voice in the direction of those 
compames. 

U.S. ANTITRUST OFFICIALS UNHAPPY WITH HALLIBURTON-BAKER HUGHES 
MERGER PLANS: Government approval of the merger between Halliburton Co. and Baker 
Hughes Inc. will continue through, at least, next year after antitrust officials said Tuesday they 
are not satisfied with the $26 billion deal. Bloomberg "The combination has been 
fraught from the beginning. The companies faced early resistance from U.S. officials, who were 
concerned the tie-up could hurt competition because it would reduce the top three players to two, 
a person familiar with the matter told Bloomberg News in July. The officials were concerned 
even then that the oilfield services industry would become too concentrated and that proposed 
asset sales didn't go far enough, the person said." The merger is also being reviewed by 
Australia, Brazil and Europe. 

MOVER, SHAKER: Emily Beyer, the Interior Department's deputy press secretary, is now a 
senior associate at Precision Strategies, the firm started by former Obama campaign alumni 
Stephanie Cutter, Teddy Goff and Jen O'Malley Dillon. (h/t POLITICO Influence) 

QUICK HITS: 

- "The proportion of infants and children with above-average levels of lead in their blood has 
nearly doubled since the city switched from the Detroit water system to using the Flint River as 
its water source, in 2014." Jll&J~ffi!ngtQI~QM_,_ 
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WIDE WORLD OF POLITICS: 

- Carson, Huckabee, Fiorina earned speaking fees during campaign 

- Gun control ~&!!~ a litmus test in Democratic primaries 

-Bonus! NASA's Charles Bolden Star Wars, aliens and traveling to Mars 

**A Message from Nuclear Matters: Some of America's existing nuclear energy plants face 
early closure due to current economic and policy conditions. Providing more than 62% of 
America's carbon-free electricity, existing, state-of-the-art nuclear energy plants play a vital role 
in achieving our clean-energy and carbon-reduction goals. The industry also supports more than 
475,000 jobs nationally and provides critical tax revenue locally for roads, schools and other 
public priorities. 

If we want to keep America working, we need policymakers to support policies that will keep 
safe and reliable nuclear energy plants working for all of us. Voice your support for sensible 
policies that drive our national economy and join us at ** 

To view online: 

Stories from POLITICO Pro 

Reid warns GOP that green incentives must be part of oil export deal 

By Elana Schor and Darren Goode 112/15/2015 02:57PM EDT 

Senate Minority Leader Harry Reid this morning pleaded with Republicans to "take yes for an 
answer" and accept Democrats offer to extend wind and solar tax credits as part of a deal on 
ending the oil export ban. 

"Republicans must decide which they prefer," Reid said in a floor speech. "If Republicans think 
reducing our carbon emissions and encouraging the use of renewable energy is an unacceptable 
price to pay, we can move the rest of the [budget] package without the oil export ban .... It's 
decision time." 
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Reid's remarks amount to a warning amid GOP confidence that victory on oil exports already has 
been secured in a combined spending and tax deal that isn't expected to see formal release until 
later today. House Republicans are set to meet at 5 p.m. today to discuss the deal, while senators 
are poised to discuss the parameters during party lunches. 

Sources have described the latest Democratic terms as including a five-year extension of wind 
and solar tax credits, language sought by the solar industry making the solar credit available to 
projects based on when construction has commenced. A shorter-term Land and Water 
Conservation Fund reauthorization and the removal of most other environmental policy riders 
also are expected to be part of a final deal. 

Democrats are also reportedly pressing for the bill to let the Obama administration reprogram 
existing spending to make good on its $3 billion pledge for international climate change aid. 

Rep. Cramer: Oil export deal not locked down 

By Elana Schor 112/15/2015 02:57PM EDT 

One of the strongest House GOP backers of oil exports told POLITICO this morning that the 
terms of a deal to end the decades-old ban on crude exports are "not locked down" and that 
Speaker Paul Ryan made no promises on exports during a call with his conference late Monday. 

Rep. Kevin Cramer, a close ally of the oil industry in his home state ofNorth Dakota, pointed to 
the delicate vote-counting math ahead for Republicans by warning that reliance on Democratic 
votes to pass an oil export deal means "the price will be such that victory will be rather hollow." 

Given the current global glut of oil supply, Cramer noted, "the real impact [of exports] in the 
short run, at least, and maybe the middle run, isn't going to be that great. Who's going to buy our 
oil and pay the extra freight cost ... when Saudi Arabia is practically giving oil away? It becomes 
problematic." 

Senate Minority Leader Harry Reid urged Republicans to accept Democrats' latest offer of a five
year extension for wind and solar tax breaks as part of an oil-exports deal, saying that 
government funding would not be put at risk if an agreement on ending the ban proves elusive. 

Dem appropriator: Omnibus talks down to 7 'Super Bowl riders' 

By Annie Snider 112/15/2015 02:57PM EDT 

Negotiations over an end-of-year spending deal are down to seven riders related to 
environmental and healthcare disputes, the top Democrat on the Senate appropriations committee 
told reporters this afternoon. 
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But those are "mega-riders" encompassing unresolved issues in two previously proposed bills to 
fund the Interior Department and EPA as well as the departments of Labor and Health and 
Human Services, Sen. Barbara Mikulski said. The Maryland Democrat did not provide specifics, 
but Republicans have previously proposed riders to those two appropriations bills blocking EPA 
climate change and water rules, and changing how certain insurers are paid under Obamacare, 
although other issues also could be at play. 

"They're big," she told reporters before heading into caucus lunches this afternoon. "They're like 
Super Bowl riders." 

She said decisions about how the deal comes together are in the hands of leadership, including 
whether a major effort to lift the oil export ban gets wrapped into the omnibus or a parallel tax 
package. 

Mikulski said she thought the final issues could still be resolved in time to unveil a deal today. 

"We could go tonight," she said. "If they blow the whistle and resolve those things, we can 
resolve some other things." 

Mercury rule survives, but co-benefits fight looms 

By Alex Guillen 112/15/2015 02:57PM EDT 

EPA's mercury rule survived a key legal test Tuesday, but agency critics are preparing a new line 
of attack that could undermine the foundation of that rule along with other key elements of the 
Obama administration's regulatory agenda. 

EPA can keep regulating mercury emissions from power plants while it fixes a rule setting those 
limits, a three-judge panel of the D.C. Circuit Court of Appeals ruled Tuesday. The agency failed 
to consider the rule's costs early enough in the process, but the panel said that mistake passed a 
judicial test for whether a rule should be kept in place even as it is sent back to an agency for 
fixing. 

While the decision is a major win for the Obama administration, EPA may not have much time 
to rest on its laurels. Opponents of the rule are expected eventually to begin a new lawsuit 
challenging EPA's use of co-benefits. 

The Supreme Court in June ordered EPA to reanalyze whether it was "appropriate and 
necessary" to write the mercury rule, and to consider costs and benefits from the start. The 
agency is planning a new finding by April, and the circuit's ruling means the Supreme Court's 
ruling was more of a speed bump than a roadblock for the mercury rule. 

While the justices acknowledged EPA has discretion over exactly how to weigh costs and 
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benefits, Chief Justice John Roberts singled out its reliance in this case on ancillary benefits, and 
Justice Antonin Scalia's majority opinion cited the direct benefits of the rule -fueling speculation 
that they are eager to take on the issue. 

EPA has considered co-benefits as far back as 1978, according to a brief in the mercury case 
from New York University's Institute for Policy Integrity. "EPA simply followed longstanding 
professional practices for assessing indirect regulatory effects," the institute 

It is also only sensible to include co-benefits in a calculation because EPA would have to include 
the ancillary costs of any of its rules, IPI's Michael Livermore said in an interview. 

"Why would it be that if the Clean Power Plan reduces particulate matter pollution, it doesn't 
take that into account? It just doesn't make any sense," he said. Once a court fully weighs the co
benefits issue, Livermore added, "they'll realize that it would be very inefficient for the agency to 
ignore these benefits." 

The issue has flared to new levels over the mercury rule because EPA could only quantify $6 
million in direct benefits, though there were a number of benefits it did not or could not assign a 
dollar figure. However, installing the mercury controls also significantly reduces power plants' 
emissions of particulate matter, a co-benefit worth tens of billions of dollars that helped EPA 
justify the costs rule. 

In welcoming the D.C. Circuit's ruling Tuesday, EPA pointed highlighted the other pollutant 
reductions. 

"These practical and achievable standards are already cutting pollution from power plants that 
will save thousands of lives each year and prevent heart and asthma attacks," EPA spokeswoman 
Melissa Harrison said in a statement. "The standards also slash emissions of the neurotoxin 
mercury, which can impair children's ability to learn. All told, for every dollar spent to make 
these cuts in emissions, the public is receiving up to $9 in health benefits." 

The rule was estimated to cost utilities nearly $10 billion to install mercury controls, vastly more 
than the $6 million in quantifiable benefits directly tied to mercury reductions. EPA argued that 
while the ancillary benefits helped tip the balance in a formal cost-benefit analysis, it also 
believes the rule is justified because the costs represent a small fraction - about 2. 7 percent - of 
the electricity industry's annual revenues. 

Even the direct benefits calculation is vulnerable to rejection in court, said William Yeatman of 
the Competitive Enterprise Institute, a free-market group. Yeatman rejected EPA's analysis, in 
which the agency assumed damages related to pregnant women catching and eating mercury
contaminated fish from polluted waterways. 

"EPA's has produced no evidence these voracious pregnant anglers actually exist; rather, they are 
modeled to exist," Yeatman said in a statement. "I suggest these 'victims' don't exist, and that the 
putative mercury benefits are much closer to zero." 
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Critics aren't buying any part of EPA's analysis, and plan to go after EPA's use of co-benefits. 

"The fact of the matter is that the Obama EPA is unable to justify this illegal rule through any 
cost-benefit analysis, which is why they never did any such analysis in the first place," said Gary 
Broadbent, assistant general counsel for Murray Energy. "Their use of co-benefits is a farce." 

Murray will sue again over the new "appropriate and necessary" finding, he added. 

EPA's foes are also eyeing co-benefits as another avenue to attack the agency's power plant 
carbon rules, which rely in part on health benefits as high as $34 billion that come from 
incidental reductions in nitrogen oxides and sulfur dioxides. 

The Clean Power Plan "has the same inherent flaws" as the mercury rule when it comes to co
benefits, Broadbent said. 

C. Boyden Gray, a former ambassador and energy diplomat in the Bush administrations,~=-~~~ 
July that EPA should not be able to count ancillary benefits of the Clean Power Plan because that 
part of the Clean Air Act "expressly prohibits" EPA from regulating certain pollutants, including 
particulate matter. Gray represented the National Federation oflndependent Business in the 
failed lawsuit challenging EPA's proposed carbon rule. 

The co-benefits controversy has gained traction in part because key members of the judiciary 
have openly signaled their interest in reviewing the practice. Roberts questioned whether EPA 
was making an "end-run" around the law when it "bootstrapped" the ancillary benefits into its 
analysis. 

"It's a good thing if your regulation also benefits in other ways," Roberts said at oral arguments 
over the mercury rule in March. "But when it's such a disproportion, you begin to wonder 
whether it's an illegitimate way of avoiding the quite different limitations on EPA that apply in 
the criteria program." 

The Obama administration disputed Roberts' argument, with Solicitor General Don Verrilli 
saying that counting co-benefits "is a well-recognized methodology that goes back decades." 

D.C. Circuit Judge Brett M. Kavanaugh earlier this month pointed to Roberts' concern and 
predicted courts would be asked to weigh in on the question soon. 

The Supreme Court's ultimate in the MATS case sidestepped the co-benefits issue, and it's 
not clear whether the justices simply didn't have enough information to make up their minds at 
the time or if Roberts was unable to round up a majority on the matter. 

Regardless, the chief justice clearly telegraphed skepticism about the longstanding policy, and 
EPA's foes have taken note. 

Andrea Bitely, a spokeswoman for Michigan Attorney General Bill Schuette, said he is "aware" 
of Roberts' comments and will "continue to evaluate all arguments in our challenge to the rule." 
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Stern: Source of Paris climate talks' one-word blunder a mystery 

By Alex Guillen 112/15/2015 02:57PM EDT 

Todd Stem said he doesn't know who swapped out "should" for "shall" in a late version of the 
Paris climate text, inserting a into the proposal that would have rendered the deal 
dead in the U.S. 

"Somehow or another a gremlin got into the French typewriters and computers and the word 
popped out," Stem, the State Department's special envoy for climate change, said at a Center for 
American Progress event. 

The edit was in a crucial line declaring that wealthier countries "shall" set economy-wide targets 
for cutting their greenhouse gas pollution, rather than saying "should," a change that would have 
made the provision legally binding and required the two-thirds approval of the U.S. Senate. 

"It is a very interesting mystery as to what happened, because somebody somewhere in the 
French or secretariat system decided to do that, because you don't autocorrect from 'should' to 
'shall,"' he added. 

The international community had long known that the bulk of the climate agreement could not be 
legally binding if it was going to get support from the U.S., where Congressional Republicans 
have vowed to block any pact that required ratification. 

Stem noted that the U.S. has pushed for years to adopt a new agreement that did away with the 
parts of Kyoto Protocol that was first adopted in 1997, particularly the divide between developed 
and developing nations. Stem had also pushed for most of the deal to avoid any legally binding 
language, both because it would have been impossible to clear through the Senate and because 
those types of provisions didn't work under Kyoto. 

After noticing the erroneous word, Stem immediately contacted the French and United Nations 
officials in charge of the text, but they said they knew nothing about the matter. 

There was a 90-minute period when Stem feared that the Paris climate talks could fall apart just 
before the historic signing, all because of one little word change. Getting it fixed would 
essentially require approval from all the other nations. 

"I couldn't imagine it would all fall apart over this," he said. "But still, there's a tremendous 
amount of history of distrust and skepticism in these negotiations." 

So Stem and Secretary of State John Kerry furiously worked the room for an hour and a half in 
what Stem called "hustling-around diplomacy," convincing foreign negotiators that the U.S. was 
not getting an improper concession. 
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They feared that other nations may demand additional concessions of their own in return, which 
"would have unraveled the whole thing," according to Stem. 

The change ultimately was approved with little fanfare and the deal was struck. 

Still, Stem cautioned that the agreement is not the end of the battle over climate change. 

"The name of the game now is that countries have to take next steps, which are almost always at 
the national level, to meet the targets that they put forward," he said. 

One stray word rattled climate talks' 11th hour 

By Andrew Restuccia 112/15/2015 02:57PM EDT 

LE BOURGET, France -After years of preparation and two weeks of tireless negotiations, after 
all the speeches and backroom compromising, one misplaced word brought the momentum 
toward a historic global deal on climate change to a halt Saturday- for at least a few hours. 

Obama administration lawyers discovered early in the day that the latest draft text had a 
potentially deal-killing tweak: Deep into the document, in Article 4, was a line declaring that 
wealthier countries "shall" set economy-wide targets for cutting their greenhouse gas pollution. 

That may not sound like such a headache-inducing roadblock, but in the world of international 
climate negotiations, every word counts. In previous drafts, the word "shall" had been "should" -
and in the lingo of U.N. climate agreements, "shall" implies legal obligation and "should" does 
not. That means the word change could have obliged the Obama administration to submit the 
final deal to the Senate for its approval. And inevitably, the GOP-led chamber would kill it on 
sight. 

"When I looked at that, I said, 'We cannot do this and we will not do this,"' Secretary of State 
John Kerry told reporters afterward. "'And either it changes or President Obama and the United 
States will not be able to support this agreement."' 

And so the scrambling began. With the clock ticking and the start of the talks' final meeting 
already delayed by several hours, top U.S. negotiators huddled in a cavernous plenary hall in this 
suburb of Paris trying to get the language changed. At the same time, supporters of the deal 
feared that re-opening the text would lead to a flood of revisions from other countries, possibly 
swamping the entire effort. 

In the end, the U.S. persuaded the summit's French hosts to change the wording, and the tweak 
was read aloud by a delegate in the plenary hall, lost in a package of other technical revisions. 
Minutes later, French Foreign Minister Laurent Fabius banged his gavel and the most significant 
international climate change deal in history won the resounding approval of 196 governments, 
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representing nearly every country on the planet. 

The 11th-hour kerfuffle capped an often-torturous 13 days of negotiations that stretched through 
the night and into the early morning almost every day this week. This year's talks weren't marked 
by the sharp-toothed bickering that has defined two decades of climate negotiations, including 
the 2009 failure in Copenhagen that has shadowed Obama's climate efforts for the past six years. 
But they weren't smooth sailing either. 

One U.S. official told POLITICO that even as late as Friday night, the talks were "dicey" - and 
not just because of the wording error, which a different senior administration official called 
"understandable in an environment when the French presidency's staff have been working non
stop through the two weeks." 

Another speed bump was defusing objections from China. 

Even though the U.S. had dramatically improved its relationship with China in the last 18 
months through a series of one-on-one huddles that produced a joint climate pledge last year by 
President Barack Obama and Chinese leader Xi Jinping, administration negotiators were 
haggling with Beijing- and India- into the morning on Saturday, sources familiar with the issue 
said. The topic was two of the most thorny issues in the negotiations: how to verify that all 
countries would meet their promises and how to pay for the hundreds of billions of dollars that 
poorer nations will need to address the threat of climate change. 

China is the world's top producer of carbon pollution and India is No.3, with the U.S. in the 
middle, but the two Asian powerhouses are also developing nations that have relied heavily on 
fossil fuels like coal to try to lift their populations out of poverty. 

Todd Stem, Obama's lead climate negotiator, Obama senior climate adviser Brian Deese and 
fellow senior White House climate official Paul Bodnar were all spotted on Saturday morning 
meeting again with Chinese delegates. 

China and India frustrated many richer countries when they objected to key provisions in an 
earlier draft text during closed-door meetings this week. That tense set of meetings set off a new 
round of diplomacy among the United States, India and China. The final compromise relied in 
part on assuaging China and India's worries that they would be held to the same standards as 
developed countries like the United States. 

Several factors helped bring China and India on board with the final deal: frustration over the air 
pollution in both countries and a sense among senior officials there that they didn't want to be 
painted as the villains thwarting a deal aimed at saving the world. 

But another factor played perhaps a more decisive short-term effect on the dynamics of the 
negotiations: the European Union and United States' strategy of building such a huge coalition of 
supporters that China, India and its other allies had little choice but to follow suit. The bloc, led 
by the European Union and the Marshall Islands, wanted a commitment to a stringent 
temperature goal and strong transparency provisions, among other things. 
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Obama made an early push to win over island nations - and by extension the other countries that 
are most vulnerable to the effects of climate change - with a personal meeting with the leaders of 
five countries, including the Marshall Islands and Saint Lucia. Kerry also had frequent meetings 
with officials from the island nations, including Tony de Brum, the Marshall Islands' minister of 
foreign affairs, and Tuvalu Prime Minister Enele Sopoaga. Kerry and Sopoaga worked together 
to come up with compromise language on the contentious issue of how to compensate more 
vulnerable countries for the losses and damage they face from climate change, according to 
sources. 

The United States began talking with an informal coalition of countries fighting for a strong 
climate deal several months ago, and the discussions progressed during an hours-long dinner in 
Paris late last week with Stem, EU climate commissioner Miguel Arias Cafiete and others. By 
the end of this week, the coalition's membership had swelled to well over 100 governments, 
including the EU, Africa, Caribbean and Pacific island nations, Canada and Brazil, diminishing 
the collective bargaining power of other negotiating blocs and influential countries like India, 
China and South Africa. Representatives of those latter countries even griped to reporters that 
they weren't formally invited to join the so-called "high ambition coalition." 

And by Saturday, the fierce disagreements that marred behind-the-scenes negotiations had 
dissipated - at least publicly. 

While the French kept their draft deal under lock and key for much of Saturday, the mood in the 
hallways of the conference center was downright giddy, and the "high ambition coalition" had 
become the stars of the show. 

The United Kingdom's offices became the makeshift headquarters for the "high ambition" 
countries, firming up their position before the final gathering of all 176 governments. Stem was 
met with applause when he entered a meeting there Saturday afternoon. 

As the clock nearexxd 11.30 a.m. Paris time, the "high ambition" ministers filed out through the 
chipboard doors of the office and posed for a group photo. They proceeded to make the slow 
walk down the winding conference halls, surrounded by a ballooning throng of reporters, 
negotiators and observers and growing cheers and whistles, and finally filed into a key gathering 
of negotiators. 

"It's a massive, massive thing. One year of work," one EU source whispered on the sidelines, 
punching the air with excitement. 

The gentle optimism remained in the hours after Fabius presented his draft text, while 
negotiators pored over each page to decide whether they would vote it through or not. 

India's environment minister, Prakash Javadekar, strolled by the U.K. office, where a number of 
coalition members were still meeting, and gave Brazil's chief negotiator a hug and then shook 
Stem's hand. Days of animosity had turned into excitement. The climate agreement was in the 
bag. 
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"This is a good agreement," Javadekar told reporters. Three hours later, the deal was done. 

Sara Stefanini contributed to this story. 

NERC presses EPA to address power reliability in carbon rule: 

By Alex Guillen 112/15/2015 02:57PM EDT 

The transition from coal toward natural gas and renewables that is prescribed under EPA's 
carbon rules for power plants will present "reliability challenges" for the nation's electric grid, 
according to issued today by the North American Electric Reliability Corp. 

NERC, the industry group charged with monitoring the grid, says companies will need more time 
than is currently allotted to understand the changes to generation and transmission required 
under EPA's Clean Power Plan. And NERC says that many coal-fired plants will move from 
baseload power to seasonal peaking, which will lift electricity costs, and that the increased use of 
gas will require more pipeline capacity, particularly in winter. 

"Together, industry stakeholders and regulators will need to develop an approach that 
accommodates the time required for infrastructure deployments, market enhancements, and 
reliability needs if the environmental objectives of the proposed rule are to be achieved," NERC 
concludes. 

The report makes several recommendations, including that EPA add a "reliability assurance 
mechanism" in its final rule in order to avoid outages during implementation, which many 
utilities have asked for. NERC also recommends policymakers get more time to write 
implementation plans to address reliability risks. 

The report is the first in a three-part series of NERC analyses of the Clean Power Plan. The next 
installment, in 2016, will review the final rule before state implementation deadlines. 

You received this POLITICO Pro content because your customized settings include: 
Afternoon Energy. To change your alert settings, please go to 
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To: r;;~;;;i~i~;;~~~;!Mccarthy Ginar-·-·-·-·-·-·-·-·ACim.iili·s-frato_r_·-·-·-·-·-·-·-·-!· Mccabe 

J anet[McC-abe-."Ja-net@e pa. g ov]; 8"offm-ail"~"Jos"epfi[Goffmi3"n~"Jose"f)fi'@e pa. go~]; Ga rbow, 
Avi[Garbow.Avi@epa.gov] 
From: Purchia, Liz 
Sent: Fri 10/30/2015 11:07:18 AM 
Subject: Fwd: WSJ Editorial: The EPA Deserves a Stay 

Not surprisingly the WSJ wrote an editorial based on the news of the AGs suing, saying that 
there is so much scrutiny around the CPP that it should be stayed. 

We will work with OAR on an L TE aboud-·-·-E·-·-·-·-·-·-·-·-·-5·-·-·-·-·-·-·-·-o·-·-·-·-·-·-·-~·-~·-b·-·-·-·-·-·-·-·-·-·-·-t·-·-~-·-·-·-·-·-·-·-·: 
··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·:·-·-·-·-·-·-·-;-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·,! x - e 1 e r a 1 v e : 
i Ex. 5 - Dehberat1ve ~ • ! 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

The EPA Deserves a Stay 
The agency tries to run out the clock on its 'Clean Power' diktat. 

President Obama's palace revolution on climate won't come off peaceably after all, as 
26 states and dozens of business groups this week filed suits against his takeover of the 
carbon economy. For all Mr. Obama's eco-abuses, the legal reckoning now at hand is 
the most important. 

On Aug. 3 the Environmental Protection Agency finalized the so-called Clean Power 
Plan, or CPP, which orders states to reorganize their energy systems from power plants 
to electric outlets. But the EPA waited no fewer than 81 days until Oct. 23 to publish the 
rule in the Federal Register, a delay that matters in administrative law because 
publication formally opens the plan to judicial review. The average lag for the EPA this 
year on all other major rules is 27 days. 

The EPA is stalling for time because the Obama crowd knows that states must rush to 
start the slow, capital-intensive and irrevocable transition away from fossil fuels over the 
next year or so to meet their 2020 "interim" targets. Even if the CPP is repealed by the 
next Administration, or junked by the courts, they're hoping to intimidate the states and 
dictate the U.S. energy mix for a generation. 

So the 26 Attorneys General and business lobbies are asking the D.C. Circuit Court of 
Appeals for a stay that would enjoin the CPP while the judiciary considers the legal 
merits. This would be unusual. Conventional regulatory litigation spools out over the 
years, with judges tending to defer to rule-makers. 

But the EPA has invited more scrutiny by deliberately exploiting this deference. Its 
thinking is that if the energy reality on the ground shifts while the courts move at the 
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snail's pace, then losses are irrelevant. For instance, the Supreme Court overturned a 
mercury-emissions regulation earlier this year, albeit when it was too late. When the 
EPA published the rule in 2011, the low-ball prediction was that coal use would fall by 
less than 1%. Instead it plunged by 12% in 2012 alone and continued to drop. 

Thus EPA Administrator Gina McCarthy could brag on Bill Maher's show that however 
the Court ruled, "Most of [the utilities] are already in compliance, investments have been 
made, and we'll catch up. We're still going to get at the toxic pollution from these 
facilities." So much for the rule of law. 

The Clean Power plaintiffs can demonstrate immediate and permanent injury. The 
EPA's own models show utilities will shed 233 coal-fired power plants in 2016 alone, or 
20% of the grid's remaining coal generation. Some marginal generators like rural 
electric nonprofit cooperatives may go under. 

The plaintiffs are also likely to prevail on the legal merits, both statutory and 
constitutional. The 2,000-page CPP is conjured from a couple hundred words in a 
subsection of a 38-year-old statute about "best systems of emissions reduction." 
Traditionally this has meant technology that can be installed on a given site, like 
scrubbers. 

Now the EPA is rewriting the definition to direct states to regulate "outside the fence 
line" of power plants well beyond the best tech. They must not only decommission 
sources of carbon energy, but they must also run the green gamut from mandating a 
new fleet of wind and solar, building new transmission lines, creating more efficiency 
subsidy programs for consumers and much else. On a rewrite so grandiose, the EPA 
has earned a stay and deserves no administrative deference. 

Such a claim of authority with no limiting principle will naturally expand over time. Under 
the pretext of regulating power plants, can the EPA instruct states to adopt green-city 
building codes that curtail the use of C02-heavy cement? How about an organic 
fertilizer mandate for agriculture, or controls on "enteric fermentation"-er, flatulence-in 
cattle and other livestock? The EPA has entertained all of these possibilities in draft 
documents, and no sphere of public or private life will be spared. 

Oklahoma Attorney General Scott Pruitt best limns the larger constitutional stakes. He 
grounds his argument in the Supreme Court's anti-coercion doctrine, which teaches that 
the feds cannot commandeer sovereign state resources. The EPA says state agencies 
must rewrite their laws and programs to carry out orders from Washington 
headquarters, or else it will impose a more draconian federal plan. The Supreme Court 
reversed ObamaCare's Medicaid expansion mandate because it denied states "a 
legitimate choice whether to accept the federal conditions." One irony is that even if 
EPA weren't rewriting black-letter law to bullrush the CPP, the rewrite itself would be 
unconstitutional. 

The CPP will undermine growth, consumer incomes and U.S. competitiveness in ways 
that will be difficult for the next President to reverse, if he or she is so inclined. Perhaps 
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this time the courts will give the EPA's willfulness more than the customary wink and 
nod. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

~-;~·~;~;:;;~,~~Mccarthy, Gin~-·-·-·-·-·-·-·-·-·-AdmfnTsirator·-·-·-·-·-·-·-·-·-·i 

'86Hm~n, Joseph [Goffm.ali-~Joseph"@.ep-~i".-govr·M"cc·ab-e;-·Ja-nei[Mccabe .Janet@epa .gov] 
Janet McCabe 
Fri 10/30/2015 2:15:24 AM 
cpp 2 WH Check In 10 29 15 jm 

Gina-I apologize for sending this from my gmail account, but remote email is doing me wrong 
tonight. 

Attached is a short handout we can use tomorrow to walk through the CPP update with Brian et 
al. 

Shortly, I will send you a powerpoint for the second meeting on methane. 
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~~~ i-~~~~~~~~~~~~~~~~~~y~@~P~~~~i-nisiraior-·-·-·-·-·-·-·-·1; Gottman. 
Jose ph [ GoffmaiiJose ph @epa. goV}-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 
From: McCabe, Janet 
Sent: Thur 10/29/2015 7:52:06 PM 
Subject: Re: October 29 -- Greenwire is ready 

You go A vi! I love your quotes at the end. 

Sent from my iPhone 

On Oct 29, 2015, at 1:50PM, Garbow, A vi wrote: 

Thought you would be interested in this article from my participation with Cruden today at 
ABA meeting in Chicago. 

AviS. Garbow 
General Counsel 
U.S. Environmental Protection Agency 

Sent from my iPhone 

Begin forwarded message: 

From: "Purchia, Liz" < !:u JJ'' l["gj"llh lil' 1Jidl'lff~>f!JNY 

Date: October 29, 2015 at 12:24:50 PM CDT 
"Harrison, Melissa" 

Subject: RE: October 29 -- Greenwire is ready 

Obama attorneys confident as legal 'Super Bowl' kicks off 

RQ!:iliLI:ki!~~' E&E reporter 

Published: Thursday, October 29, 2015 

CHICAGO -- President Obama's top environmental attorneys today said they're ready for what one 
dubbed the "Super Bowl" of climate litigation. 

The legal battle over the administration's Clean Power Plan-- a rule to slash power plants' greenhouse 
gas emissions-- formally kicked off last week. It pits U.S. EPA and its allies against 26 states and 
numerous industry challengers. 

"This is the Super Bowl of climate change litigation right now," Assistant Attorney General John 
Cruden said today at an enviromnentallaw conference here. Cruden, who heads the Justice Department's 
enviromnental branch, will be defending the EPA rules against the challenges lodged in the U.S. Court 
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of Appeals for the District of Columbia Circuit. 

Administration attorneys say some of their top talent has been preparing for the court fights and are 
confident they'll prevail in the legal skirmish that's expected to drag on for years and may ultimately be 
decided by the Supreme Court. 

"I fully feel that once we get to the merits of this case, the agency is going to be in good shape," EPA 
General Counsel A vi Garbow said today at the conference hosted by the American Bar Association. 
"We are quite proud of what we've done with the Clean Power Plan, and now the eyes are on the 
lawyers in many respects to ensure that we can defend it." 

Agency lawyers have long been preparing behind the scenes for the inevitable court battle, Cruden 
added. "We have now a team of lawyers that were designated from early on, were watching all of this," 
Cruden said. "We were prepared to go right away." 

And, Cruden added, this won't be the administration's first time defending its climate policies in court. 
"We've gone to the Supreme Court multiple times on greenhouse gas issues. This is the latest in that 
area," he said. 

Several of EPA's challengers have asked federal judges to itmnediately freeze the rule as the court 
considers the broader legal argmnents. Allowing the rule to go forward, EPA's foes say, would cause 
them irreparable harm. 

In a sent to the court yesterday, Cruden laid out EPA's proposed schedule for judges to assess 
the requests to halt the rule. EPA's schedule envisions that the court will still be weighing petitions and 
responses through the end of December, meaning a stay wouldn't be issued before U.N. climate talks 
start in Paris late next month. 

Sen. James Inhofe (R-Okla.) yesterday accused the administration of delaying a court decision on 
staying the rule with Paris in mind. 

"The Clean Power Plan is on legally vulnerable ground, and the agency knows it," Inhofe said. He added 
EPA has "been slow-walking" the existing power plant rule's publication and "now is asking the federal 
court to delay next steps on the rule's legal challenges until after the international climate talks in Paris" 
\~~~L£!.!!, Oct. 28). 

But Garbow rejected that claim. 

"Keep in mind, we didn't move for a stay; others did," he said. "When we talk about timing and 
litigation, one of the key questions that everybody asks is, 'What's a reasonable amount of time for the 
government to intelligently respond to the motion at issue?"' 

He added, "I don't think that Paris or anything else factors into this, this is just good litigation." 

Given the flurry of lawsuits surrounding the Clean Power Plan and the controversial Waters of the U.S. 
regulation, Crudenjoked today that the Obama administration has provided an "economic stimulus 
package" for enviromnental and natural resources lawyers. 

'Cut the rhetoric' 

Garbow also offered some advice today for lawyers looking to share their perspectives with government 
officials: "Cut the rhetoric." 
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"Oftentimes, it is clients that feel in some way at greater liberty to throw around harmful rhetoric that 
does nothing to promote in my judgment a solution," Garbow said in response to a question about how 
lawyers should engage with agency attorneys. 

"Please assume that we have acted reasonably," Garbow added. "There is a temptation to think -- and 
whether it's grandstanding or what-- to think that there are some ill motivations behind public servants 
in the government or in the rank and file here and that you're coming in to kind of correct a horrendous 
error in the law. That's really not the case." 

Offering a new idea or an alternative path to government lawyers, he said, "is a much better platform, I 
believe, than if you walk in the door and say, 'You are utterly wrong and we have the sole answer to 
save you here."' 

From: Garbow, Avi 
Sent: Thursday, October 29, 2015 1:22PM 
To: Purchia, Liz Harrison, Melissa 

Subject: Fwd: October 29 -- Greenwire is ready 

Can you please send in an email the text of the article below re Obama lawyers 
confident in legal battles? I think it stem from panel john Cruden and I did this 
morning in Chicago but can't access link through my phone. Thx. 

AviS. Garbow 

General Counsel 

U.S. Environmental Protection Agency 

Sent from my iPhone 

Begin forwarded message: 

From: E&E Publishing 
Date: October 29,2015 at 12:19:34 PM CDT 
To: <n•c.rlkA•"• 

Subject: October 29 -- Greenwire is ready 
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GREENWIRE- Thu., October 29,2015 

Agencies set record for lengthy NEPA studies-- analysis 

Markey urges regulators to reassess VW fuel efficiency 

Scientists fear another poor season for endangered fish 

Transocean settles with coastal states 

Feds appeal $38 charge for MR-GO canal restoration work 

Lagging districts fear they won't meet state-ordered water cuts 

Safety board extends leave for officials under fire 

IBM purchases Weather Company data. staff 
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C02 levels in offices can impair brain function --study 

Rogue blimp part of troubled program 

Enviros attack road emissions testing proposal 

Navy. cleanup workers fight algae invasion 

Film profiles babushkas who returned after Chernobyl 

all of the stories in today's Greenwire, plus an in-depth archive with thousands of articles on your issues, detailed 

Reports and much more at !:l1!1;W:!.'{':!:f!!L9.!~1Yld!~Q!JJ-

your passcodes? Call us at 202-628-6500 now and we'll set you up instantly. 

~~~'==-~~-~~ 
E&E Publishing, 
122 C St NW, Ste. 722, Wash., D.C. 20001 
Phone: 202-628-6500 Fax: 202-737-5299 
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To: ~~:~;~;:;,~~~-,-!Mccarthy, Ginai-·-·-·-·-·-·-·p:(fmin·i·str.ator·-·-·-·-·-·-·-l Mccabe, 

Janet[Mccal>e.]anet@epa .gov]; Go-flmiin~·]ose-pi1"[8-ot1maliJosep1l@epa .gov] 
From: Garbow, A vi 
Sent: Thur 10/29/2015 5:50:30 PM 
Subject: Fwd: October 29 -- Greenwire is ready 

Thought you would be interested in this article from my participation with Cruden today at ABA 
meeting in Chicago. 

AviS. Garbow 
General Counsel 
U.S. Environmental Protection Agency 

Sent from my iPhone 

Begin forwarded message: 

From: "Purchia, Liz" <f'JJ!:ct!!fh.L!~~~~!Y::: 
Date: October 29, 2015 at 12:24:50 PM CDT 

"Harrison, Melissa" 

Subject: RE: October 29 -- Greenwire is ready 

Obama attorneys confident as legal 'Super Bowl' kicks off 

Published: Thursday, October 29, 2015 

CHICAGO -- President Obama's top enviromnental attorneys today said they're ready for what one dubbed the 
"Super Bowl" of climate litigation. 

The legal battle over the administration's Clean Po,~ver Pla11 -- a rule to slash pov.rer plants' greeP_._._house gas 
emissions-- fonnally kicked off last week. It pits U.S. EPA and its allies against 26 states and numerous 
industry challengers. 

"This is the Super Bowl of climate change litigation right now," Assistant Attorney General John Cruden said 
today at an enviromnentallaw conference here. Cruden, who heads the Justice Department's enviromnental 
branch, will be defending the EPA rules against the challenges lodged in the U.S. Court of Appeals for the 
District of Columbia Circuit. 

Administration attorneys say some of their top talent has been preparing for the court fights and are confident 
they'll prevail in the legal skirmish that's expected to drag on for years and may ultimately be decided by the 
Supreme Court. 

"I fully feel that once we get to the merits of this case, the agency is going to be in good shape," EPA General 
Counsel A vi Garbow said today at the conference hosted by the American Bar Association. "We are quite 
proud of what we've done with the Clean Power Plan, and now the eyes are on the lawyers in many respects to 
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ensure that we can defend it." 

Agency lawyers have long been preparing behind the scenes for the inevitable court battle, Cruden added. 
"We have now a team of lawyers that were designated from early on, were watching all of this," Cruden said. 
"We were prepared to go right away." 

And, Cruden added, this won't be the administration's first time defending its climate policies in court. "We've 
gone to the Supreme Court multiple times on greenhouse gas issues. This is the latest in that area," he said. 

Several of EPA's challengers have asked federal judges to itrunediately freeze the rule as the court considers 
the broader legal arguments. Allowing the rule to go forward, EPA's foes say, would cause them irreparable 
harm. 

In a request sent to the court yesterday, Cruden laid out EPA's proposed schedule for judges to assess the 
requests to halt the rule. EPA's schedule envisions that the court will still be weighing petitions and responses 
through the end of December, meaning a stay wouldn't be issued before U.N. climate talks start in Paris late 
next month. 

Sen. James Inhofe (R-Okla.) yesterday accused the administration of delaying a court decision on staying the 
rule with Paris in mind. 

"The Clean Power Plan is on legally vulnerable ground, and the agency knows it," Inhofe said. He added EPA 
has "been slow-walking" the existing power plant mle's publication and "now is asking the federal court to 
delay next steps on the rule's legal challenges until after the international climate talks in Paris" \£:.:!:!£.!~~!.. 

Oct. 28). 

But Garbow rejected that claim. 

"Keep in mind, we didn't move for a stay; others did," he said. "When we talk about timing and litigation, one 
of the key questions that everybody asks is, 'What's a reasonable amount of time for the government to 
intelligently respond to the motion at issue?"' 

He added, "I don't think that Paris or anything else factors into this, this is just good litigation." 

Given the flurry of lawsuits surrounding the Clean Power Plan and the controversial Waters of the U.S. 
regulation, Crudenjoked today that the Obama administration has provided an "economic stimulus package" 
for environmental and natural resources lawyers. 

'Cut the rhetoric' 

Garbow also offered some advice today for lawyers looking to share their perspectives with government 
officials: "Cut the rhetoric." 

"Oftentimes, it is clients that feel in some way at greater liberty to throw around harmful rhetoric that does 
nothing to promote in my judgment a solution," Garbow said in response to a question about how lawyers 
should engage with agency attorneys. 

"Please assume that we have acted reasonably," Garbow added. "There is a temptation to think-- and whether 
it's grandstanding or what-- to think that there are some ill motivations behind public servants in the 
government or in the rank and file here and that you're coming in to kind of correct a horrendous error in the 
law. That's really not the case." 
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Offering a new idea or an alternative path to government lawyers, he said, "is a much better platform, I 
believe, than if you walk in the door and say, 'You are utterly wrong and we have the sole answer to save you 
here."' 

From: Garbow, Avi 
Sent: Thursday, October 29, 2015 1:22PM 
To: Purchia, Liz Harrison, Melissa <tj@D~~M.§ill§!~~~l:illrt> 
Subject: Fwd: October 29 -- Greenwire is ready 

Can you please send in an email the text of the article below re Obama lawyers confident in 
legal battles? I think it stem from panel john Cruden and I did this morning in Chicago but 
can't access link through my phone. Thx. 

AviS. Garbow 

General Counsel 

U.S. Environmental Protection Agency 

Sent from my iPhone 

Begin forwarded message: 

From: E&E Publishing <~!kJ~~~~~ 
Date: October 29,2015 at 12:19:34 PM CDT 
To:<~~~~~~~ 
Subject: October 29 -- Greenwire is ready 
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lemblernatic of what some see as an alarming trend: the funneling of interstate water fights to the Supreme Court. 

Obama attorneys confident as legal 'Super Bowl' kicks off 

Agencies set record for lengthy NEPA studies-- analysis 

Markey urges regulators to reassess VW fuel efficiency 

Scientists fear another poor season for endangered fish 

Transocean settles with coastal states 

Feds appeal $3B charge for MR-GO canal restoration work 

Lagging districts fear they won't meet state-ordered water cuts 

Safety board extends leave for officials under fire 

IBM purchases Weather Company data. staff 

C02 levels in offices can impair brain function -- study 
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Rogue blimp part of troubled program 

Enviros attack road emissions testing proposal 

Navy, cleanup workers fight algae invasion 

Film profiles babushkas who returned after Chernobyl 

all of the stories in today's Greenwire, plus an in-depth archive with thousands of articles on your issues, detailed 

Reports and much more at !ill!?J!J~!Y.Jl~!!Ylll!:§h£QrD-

your passcodes? Call us at 202-628-6500 now and we'll set you up instantly. 

Phone: 202-628-6500 Fax: 202-737-5299 

ED _000948_00008167 -00005 



FOIA EPA-HQ-2016-009655 

To: r~~~~~~~~;~0.~}.1ccarthy. Ginai-·-·-·-·-·AcfmTriistrato·r:-·-·-·-·-·1 
From: Emerson , M ic h ae I '-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

Sent: Fri 10/23/2015 6:40:54 PM 
Subject: Re: Clean Power Plan Clips 

Yes 

Sent from my iPhone 

On Oct 23, 2015, at 2:37PM, [~~~~~~~:;:;:;-~cCarthy, Ginai·-·-·-·-·-·-·-·-·-AcfmTil"isirator-·-·-·-·-·-·-·-·-i 
wrote: '-·-·-·-·-·-·-·-' ~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Thanks Liz. 

Michael can you please print for me? Thanks 

Sent from my iPhone 

On Oct 23, 2015, at 2:26PM, Purchia, Liz 

Talked to Mark and he is going to follow up and provide you with more specifics, but 
here are a couple stories so far that continue to be updated. 

The states joining West Virginia are Texas, Alabama, Arkansas, Colorado, Florida, 
Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, 
Nebraska, New Jersey, Ohio, South Carolina, South Dakota, Utah, Wisconsin, 
Wyoming, Arizona and North Carolina. 

The WV AG held a press call today. We are making sure all reporters have our 
statement, blog from you and that they understand that an AG does not speak for the 
entire state. There was a press call with on the legal standing by Tom Miller, Iowa 
AG, Michael J. Myers, New York Assistant AG and Ricky Revez. 

This AP story is the most widely distributed story and I think captures what all sides 
are saying today. 
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The Associated Press 

States reliant on fossil fuels sue over new clean air rules 

Originally published October 23,2015 at 8:40am Updated October 23,2015 at 11:20 
am 

WASHINGTON (AP)- States and industry groups dependent on fossil fuels began 
filing court challenges Friday to President Barack Obama's Clean Power Plan, which 
aims to reduce greenhouse gas emissions. 

A flurry oflawsuits was expected at the U.S. Court of Appeals as the Environmental 
Protection Agency published its final version of the new regulations. All but two of the 
24 states filing challenges are led by Republicans. They deride the plan as an 
"unlawful power grab by Washington bureaucrats" that will kill coal mining jobs and 
drive up electricity costs. 

"The Clean Power Plan is one of the most far-reaching energy regulations in this 
nation's history," said West Virginia Attorney General Patrick Morrisey, among those 
leading the challenges. "I have a responsibility to protect the lives of millions of 
working families, the elderly and the poor, from such illegal and unconscionable 
federal government actions." 

The Obama administration and environmental groups counter that the rules are needed 
to cut carbon emissions while curbing the worst impacts of climate change and sea
level rise. They also say the plan will spur new clean-energy jobs. 

The new rules would require states to cut carbon emissions by 30 percent by 2030. 
Each state has a customized target and is responsible for drawing up an effective plan 
to meet its goal. 

"We expect polluters and their allies to throw everything they've got at the Clean 
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Power Plan, and we expect them to fail," said Sierra Club Executive Director Michael 
Brune, among those defending the law. "The Clean Power Plan is based on a law 
passed by Congress, upheld by the Supreme Court, and demanded by the American 
people." 

The EPA says it has authority to enact the plan under the Clean Air Act. At issue are 
dueling provisions added to the law by the House and Senate in 1990. The EPA's 
interpretation relies on the Senate language, but opponents argue that the House 
version should win out. 

"We are confident we will again prevail against these challenges and will be able to 
work with states to successfully implement these first-ever national standards to limit 
carbon pollution, the largest source of carbon emissions in the United States," said 
EPA Administrator Gina McCarthy. 

EPA already regulates other power-plant pollutants under a different section of the 
Clean Air Act, and the opponents claim the law prohibits "double regulation." 

Morrisey said he will seek a stay barring the plan from taking effect while the court 
challenges proceed, a question that will likely be up to the Supreme Court. 

The states challenging the plan in court are Alabama, Arkansas, Arizona, Colorado, 
Florida, Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, 
Montana, Nebraska, New Jersey, North Carolina, Ohio, South Carolina, South Dakota, 
Texas, Utah, West Virginia, Wyoming and Wisconsin. 

There is some political variation within the list. Governors in Colorado, Michigan and 
New Mexico will comply with the new EPA rules even as attorneys general from their 
states joined the lawsuit. In North Carolina, the state environmental agency controlled 
by the Republican governor joined the opposition after the Democratic attorney 
general declined. 
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Members of Congress from coal-mining states also said Friday they will introduce new 
legislation aimed at blocking the EPA from enforcing the plan. 

On the other side, 15 states and the District of Columbia say they are backing the 
Obama administration and will begin working to comply with the new rules. 

Under the Clean Air Act, certain challenges to agency rules skip the federal district 
court and go directly to the appeals court in Washington, D.C. 

The Hill: 

Two dozen states sue Obama over coal plant emissions rule 

Timothy Cama 

A coalition of 24 states and a coal mining company filed lawsuits Friday to challenge 
the most significant piece of President Obama' s environmental agenda, his signature 
climate change rule for power plants. 

The litigants accuse the Environmental Protection Agency (EPA) of going far beyond 
the authority Congress granted to it by ordering a significant transformation of states' 
electricity generation, moving away from fossil fuels like coal and toward lower
carbon sources like wind and solar power. 

They are asking the Court of Appeals for the District of Columbia Circuit to overturn 
the rule. They also want the court to immediately stop its implementation while it 
works its way through the courts. 
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West Virginia Attorney General Patrick Morrisey (R), who is leading the legal fight 
against the plan, called it "the single most onerous and illegal regulations that we've 
seen coming out of D.C. in a long time." 

On a call with reporters, Morrisey repeated many of the long-held arguments against 
the mle: that it will hurt his state's coal mining industry, raise power rates for 
consumers and risk electricity reliability. 

"EPA's mle is flatly illegal and one of the most aggressive executive branch power 
grabs we've seen in a long time," he said. "The EPA cannot do what it intends to do 
legally." 

Morrissey said he wants the court to mle on a stay "as soon as possible." He noted it 
took a federal judge about a month to delay an EPA water regulation earlier this 
month, and said that could be a "guidepost" for how long litigation might take. 

The climate mle, dubbed the Clean Power Plan, seeks a 32 percent cut in the power 
sector's carbon emissions by 2030, compared with 2005 levels. Each state has been 
assigned a specific emissions goal based on its unique circumstances, with flexibility 
in how the goals are met. 

West Virginia and Murray led a similar coalition in two lawsuits earlier this year 
against the regulation that were deemed premature by the D.C. court. The first was 
before the final mle had been announced, and the second was in August, before it was 
published in the Federal Register. 

The Obama administration has been steadfast in its defense of the legal backing of the 
mle. 

The EPA said its mle is legal and will pass all court challenges. 
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"The Clean Power Plan has strong scientific and legal foundations, provides states 
with broad flexibilities to design and implement plans, and is clearly within EPA's 
authority under the Clean Air Act," EPA Administrator Gina McCarthy said in a 
Friday statement. 

"We are confident we will again prevail against these challenges and will be able to 
work with states to successfully implement these first-ever national standards to limit 
carbon pollution the largest source of carbon emissions in the United States," she said. 

The West Virginia and Murray lawsuits came the day the mle was published in the 
Federal Register, the first day court challenges can legally be filed. 

The states joining West Virginia are Texas, Alabama, Arkansas, Colorado, Florida, 
Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, 
Nebraska, New Jersey, Ohio, South Carolina, South Dakota, Utah, Wisconsin, 
Wyoming, Arizona and North Carolina. 

The attorneys general of IS liberal states, along with the District of Columbia and New 
York City, are planning to intervene in the lawsuit to support the EPA. 

Those state and city officials, led by New York State, said in August that they "fully 
anticipate defending the mles if they are challenged in court." 

Friday also marks the first day lawmakers can file challenges under the Congressional 
Review Act, which allows Congress to quickly overturn regulations. 

Lawmakers are mobilizing quickly against the new climate change mle from President 
Obama, announcing they will file formal congressional challenges on Monday. 
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Senate Majority Leader Mitch McConnell (R-Ky.) on Friday said he and Sen. Joe 
Manchin (D-W.Va.) will introduce a CRA resolution to block the Environmental 
Protection Agency (EPA) pollution standards for new power plants. 

Sens. Shelley Moore Capito (R-W.Va.) and Heidi Heitkamp (D-N.D.) will introduce a 
resolution opposing the EPA's existing power plant rule at the same time. McConnell's 
office said he will schedule a vote on the resolutions shortly afterward. 

"I have vowed to do all I can to fight back against this administration on behalf of the 
thousands of Kentucky coal miners and their families, and this CRA is another tool in 
that battle," McConnell said in a statement. 

"The CRAs that we will file will allow Congress the ability to fight these anti-coal 
regulations." 

In the House, Rep. Ed Whitfield (R-Ky.) will introduce the resolutions. 

Devin Henry contributed. 

This story was last updated at 12:24 a.m. 

Washington Times: 

Two dozen states file lawsuit against Clean Power Plan 
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Valerie Richardson 

DENVER- A coalition of 24 states and a power company filed a lawsuit Friday 
challenging the Obama administration's Clean Power Plan, calling it an unlawful 
federal bid to control state power grids. 

The lawsuit was filed in the U.S. Court of Appeals for the District of Columbia on the 
same day that the Environmental Protection Agency published the plan, also known as 
the Ill( d) rule, in the Federal Register. 

"The EPA's latest power grab- disguised as a 'Clean Power Plan'- takes already 
burdensome federal regulations a step further by driving up energy costs, stagnating 
job growth, threatening the reliability of our electric grid and treading all over the State 
of Texas' sovereignty," Texas Gov. Greg Abbott said in a statement. 

"With seemingly no concept of what it costs to support a family, start a business or 
save for retirement, the federal government has yet again proven its readiness to 
sacrifice American jobs in the name of expanding bureaucratic authority and pushing 
its liberal agenda," Mr. Abbott said. 

As part of the lawsuit, the states seek to place a hold on the Clean Power Plan's 
deadlines for meeting its carbon emissions goals, which supporters have described as 
necessary to improve air quality but foes have criticized as arbitrary and unrealistically 
strict. 

Meanwhile, Senate Majority Leader Mitch McConnell announced Friday that he and 
Sen. Joe Manchin, West Virginia Democrat, will file a resolution of disapproval under 
the Congressional Review Act in an effort to stop the agency's rule against new coal
fired plants from taking effect. 

"Here's what is lost in this Administration's crusade for ideological purity: the 

ED_000948_00008182-00008 



FOIA EPA-HQ-2016-009655 

livelihoods of our coal miners and their families," Mr. McConnell said in a statement. 
"Folks who haven't done anything to deserve a 'war' being declared upon them." 

He said he plans to join another CRA effort spearheaded by Sens. Shelley Capito, 
West Virginia Republican, and Heidi Heitkamp, North Dakota Democrat, against the 
plan's limits on existing coal-fired plants. 

EPA administrator Gina McCarthy defended the Clean Power Plan in a Friday 
statement and predicted the agency would "again prevail against these challenges." 

"The Clean Power Plan has strong scientific and legal foundations, provides states 
with broad flexibilities to design and implement plans, and is clearly within EPA's 
authority under the Clean Air Act," Ms. McCarthy said. 

A previous coalition of states had attempted to challenge the rule before it was 
published, but the lawsuit was ruled premature. 

Environmental groups rushed Friday to defend the Clean Power Plan, a key piece of 
the Obama administration's climate-change agenda, saying the clampdown on coal 
emissions are needed to combat global warming. 

"Global warming is here and it's affecting us now," said Anna Aurilio, director of 
Environment America's office in Washington, D.C. "2015 is almost certain to be the 
hottest year on record. Extreme storms have caused unusually large floods from South 
Carolina to Texas. California is still in the middle of a drought that is causing huge 
losses to agriculture and to the states' forests. Today North America braces for the 
landfall of Hurricane Patricia, called the strongest hurricane ever recorded." 

Colorado Attorney General Cynthia H. Coffman argued that the plan fails to take into 
account her state's aggressive moves to improve air quality, saying Colorado 
"continues to be a national leader in establishing clean energy standards." 

ED_000948_00008182-00009 



FOIA EPA-HQ-2016-009655 

"We've proven again and again that good environmental policy can be developed and 
implemented successfully by Coloradans, and within the bounds of the law," she said. 
"This rule fits neither description." 

The 24 states challenging the Clean Power Plan are Alabama, Arizona, Arkansas, 
Colorado, Florida, Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, 
Missouri, Montana, Nebraska, New Jersey, North Carolina, Ohio, South Carolina, 
South Dakota, Texas, Utah, West Virginia, Wisconsin and Wyoming. 

The Guardian: 

Obama's carbon reduction plan under attack from 24 states and Republicans 

Coal groups and almost half of US states sued EPA for rules on cutting power plant 
pollution, as congressmen prepare to overturn crux of climate change plan 

Suzanne Goldenberg, US environment correspondent 

Friday 23 October 2015 13.22 EDT Last modified on Friday 23 October 2015 13.29 
EDT 

Twenty-four states have filed lawsuits against Barack Obama's rules for cutting carbon 
pollution from power plants, the first wave of a much-anticipated legal and political 
onslaught against his climate change plan. 

The challenge filed on Friday asked a federal court in Washington DC, to strike down 
the power plant rules, thus gutting the heart of Obama' s climate plan. 
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Republicans in Congress are planning to introduce measures next week seeking to 
overturn the rules. 

Administration officials have said repeatedly they believe they are in a strong position 
to beat back both sets of challenges. 

But the lawsuits and the initiatives in Congress send a powerful message to the 
international community ahead of the Paris climate conference next month that Obama 
faces significant opposition to his efforts to cut America's carbon pollution and sign on 
to a global deal to fight climate change. 

Obama is leaning heavily on the power plant rules as evidence of his efforts to fight 
climate change in the US - and so help lead other countries to an international 
agreement. In addition to their efforts against the EPA rules, Republicans in Congress 
are trying to block Obama from joining an international climate agreement without 
first securing Senate approval. 

The EPA rules under attack on Friday would reduce greenhouse gas emissions from 
power plants by 32% by 2030 on 2005 levels, delivering the biggest single cut in 
America's carbon pollution. 

In the first wave of lawsuits, filed in the US court of appeals for the DC circuit, the 
states and Murray Energy Corp, a coalmining company, accuse the Environmental 
Protection Agency of exceeding its authority by requiring states to lower their carbon 
pollution, a standard which will compel power companies to shutter coal-fired power 
plants and source more of their electricity from cleaner forms of energy. 

"The Clean Power Plan is one of the most far-reaching energy regulations in this 
nation's history," Patrick Morrisey, West Virginia's attorney general, said in a 
statement. 
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He called the rules a "blatant and unprecedented attack on coal". 

Texas, Alabama, Arkansas, Colorado, Florida, Georgia, Indiana, Kansas, Kentucky, 
Louisiana, Michigan, Missouri, Montana, Nebraska, New Jersey, Ohio, South 
Carolina, South Dakota, Utah, Wisconsin, Wyoming, the Arizona corporations 
commission, and the North Carolina department of environmental quality have also 
joined the lawsuit. 

The National Mining Association, a leading coal lobbying group, also sued the EPA on 
Friday. 

Gina McCarthy, the EPA administrator, said the agency was on solid legal ground. 

"The Clean Power Plan has strong scientific and legal foundations, provides states 
with broad flexibilities to design and implement plans, and is clearly within EPA's 
authority under the Clean Air Act," McCarthy said in a statement. 

"We are confident we will again prevail against these challenges and will be able to 
work with states to successfully implement these first-ever national standards to limit 
carbon pollution, the largest source of carbon emissions in the United States." 

Obama launched his climate change plan in mid-2013, and the EPA rules were issued 
in early August. But the lawsuits could not go ahead until Friday, when the rules were 
finally published. 

In addition to the legal challenges, Mitch McConnell, the Senate majority leader, has 
said he will invoke a little-used piece of legislation that enables members of Congress 
to vote down new rules by a simple majority. 

The White House has said it would veto any effort in Congress to overturn the EPA 
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rules. 

Republicans are also trying to block the US from signing on to a climate deal in Paris 
by requiring Obama to submit any agreement to approval by the Senate. 

"I believe we, as the Senate, should support basic oversight responsibilities," Jim 
Inhofe, an Oklahoma Republican, said this week. "President Obama and his 
administrative officials are going out of their way to circumvent the role of the US 
Senate in this negotiating process." 
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To: [~:;~-~~:~~]Mccarthy, Ginai Administrator ! 

From: P u rch ia, Liz ~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

Sent: Fri 10/23/2015 6:26:51 PM 
Subject: Clean Power Plan Clips 

Talked to Mark and he is going to follow up and provide you with more specifics, but here are a 
couple stories so far that continue to be updated. 

The states joining West Virginia are Texas, Alabama, Arkansas, Colorado, Florida, Georgia, 
Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, Nebraska, New Jersey, 
Ohio, South Carolina, South Dakota, Utah, Wisconsin, Wyoming, Arizona and North Carolina. 

The WV AG held a press call today. We are making sure all reporters have our statement, blog 
from you and that they understand that an AG does not speak for the entire state. There was a 
press call with on the legal standing by Tom Miller, Iowa AG, Michael J. Myers, New York 
Assistant AG and Ricky Revez. 

This AP story is the most widely distributed story and I think captures what all sides are saying 
today. 

The Associated Press 

States reliant on fossil fuels sue over new clean air rules 

Originally published October 23,2015 at 8:40am Updated October 23,2015 at 11:20 am 

WASHINGTON (AP)- States and industry groups dependent on fossil fuels began filing court 
challenges Friday to President Barack Obama's Clean Power Plan, which aims to reduce 
greenhouse gas emissions. 

A flurry oflawsuits was expected at the U.S. Court of Appeals as the Environmental Protection 
Agency published its final version of the new regulations. All but two of the 24 states filing 
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challenges are led by Republicans. They deride the plan as an "unlawful power grab by 
Washington bureaucrats" that will kill coal mining jobs and drive up electricity costs. 

"The Clean Power Plan is one of the most far-reaching energy regulations in this nation's 
history," said West Virginia Attorney General Patrick Morrisey, among those leading the 
challenges. "I have a responsibility to protect the lives of millions of working families, the 
elderly and the poor, from such illegal and unconscionable federal government actions." 

The Obama administration and environmental groups counter that the rules are needed to cut 
carbon emissions while curbing the worst impacts of climate change and sea-level rise. They also 
say the plan will spur new clean-energy jobs. 

The new rules would require states to cut carbon emissions by 30 percent by 2030. Each state 
has a customized target and is responsible for drawing up an effective plan to meet its goal. 

"We expect polluters and their allies to throw everything they've got at the Clean Power Plan, 
and we expect them to fail," said Sierra Club Executive Director Michael Brune, among those 
defending the law. "The Clean Power Plan is based on a law passed by Congress, upheld by the 
Supreme Court, and demanded by the American people." 

The EPA says it has authority to enact the plan under the Clean Air Act. At issue are dueling 
provisions added to the law by the House and Senate in 1990. The EPA's interpretation relies on 
the Senate language, but opponents argue that the House version should win out. 

"We are confident we will again prevail against these challenges and will be able to work with 
states to successfully implement these first-ever national standards to limit carbon pollution, the 
largest source of carbon emissions in the United States," said EPA Administrator Gina 
McCarthy. 

EPA already regulates other power-plant pollutants under a different section of the Clean Air 
Act, and the opponents claim the law prohibits "double regulation." 
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Morrisey said he will seek a stay barring the plan from taking effect while the court challenges 
proceed, a question that will likely be up to the Supreme Court. 

The states challenging the plan in court are Alabama, Arkansas, Arizona, Colorado, Florida, 
Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, Nebraska, New 
Jersey, North Carolina, Ohio, South Carolina, South Dakota, Texas, Utah, West Virginia, 
Wyoming and Wisconsin. 

There is some political variation within the list. Governors in Colorado, Michigan and New 
Mexico will comply with the new EPA rules even as attorneys general from their states joined 
the lawsuit. In North Carolina, the state environmental agency controlled by the Republican 
governor joined the opposition after the Democratic attorney general declined. 

Members of Congress from coal-mining states also said Friday they will introduce new 
legislation aimed at blocking the EPA from enforcing the plan. 

On the other side, 15 states and the District of Columbia say they are backing the Obama 
administration and will begin working to comply with the new rules. 

Under the Clean Air Act, certain challenges to agency rules skip the federal district court and go 
directly to the appeals court in Washington, D.C. 

The Hill: 

Two dozen states sue Obama over coal plant emissions rule 
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Timothy Cama 

A coalition of 24 states and a coal mining company filed lawsuits Friday to challenge the most 
significant piece of President Obama' s environmental agenda, his signature climate change rule 
for power plants. 

The litigants accuse the Environmental Protection Agency (EPA) of going far beyond the 
authority Congress granted to it by ordering a significant transformation of states' electricity 
generation, moving away from fossil fuels like coal and toward lower-carbon sources like wind 
and solar power. 

They are asking the Court of Appeals for the District of Columbia Circuit to overh1m the rule. 
They also want the court to immediately stop its implementation while it works its way through 
the courts. 

West Virginia Attorney General Patrick Morrisey (R), who is leading the legal fight against the 
plan, called it "the single most onerous and illegal regulations that we've seen coming out of 
D.C. in a long time." 

On a call with reporters, Morrisey repeated many of the long-held arguments against the rule: 
that it will hurt his state's coal mining industry, raise power rates for consumers and risk 
electricity reliability. 

"EPA's rule is flatly illegal and one of the most aggressive executive branch power grabs we've 
seen in a long time," he said. "The EPA cannot do what it intends to do legally." 

Morrissey said he wants the court to rule on a stay "as soon as possible." He noted it took a 
federal judge about a month to delay an EPA water regulation earlier this month, and said that 
could be a "guidepost" for how long litigation might take. 

The climate rule, dubbed the Clean Power Plan, seeks a 32 percent cut in the power sector's 
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carbon emissions by 2030, compared with 2005 levels. Each state has been assigned a specific 
emissions goal based on its unique circumstances, with flexibility in how the goals are met. 

West Virginia and Murray led a similar coalition in two lawsuits earlier this year against the 
regulation that were deemed premature by the D.C. court. The first was before the final rule had 
been announced, and the second was in August, before it was published in the Federal Register. 

The Obama administration has been steadfast in its defense of the legal backing of the rule. 

The EPA said its rule is legal and will pass all court challenges. 

"The Clean Power Plan has strong scientific and legal foundations, provides states with broad 
flexibilities to design and implement plans, and is clearly within EPA's authority under the Clean 
Air Act," EPA Administrator Gina McCarthy said in a Friday statement. 

"We are confident we will again prevail against these challenges and will be able to work with 
states to successfully implement these first-ever national standards to limit carbon pollution the 
largest source of carbon emissions in the United States," she said. 

The West Virginia and Murray lawsuits came the day the rule was published in the Federal 
Register, the first day court challenges can legally be filed. 

The states joining West Virginia are Texas, Alabama, Arkansas, Colorado, Florida, Georgia, 
Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, Nebraska, New Jersey, 
Ohio, South Carolina, South Dakota, Utah, Wisconsin, Wyoming, Arizona and North Carolina. 

The attorneys general of 15 liberal states, along with the District of Columbia and New York 
City, are planning to intervene in the lawsuit to support the EPA. 
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Those state and city officials, led by New York State, said in August that they "fully anticipate 
defending the rules if they are challenged in court." 

Friday also marks the first day lawmakers can file challenges under the Congressional Review 
Act, which allows Congress to quickly overturn regulations. 

Lawmakers are mobilizing quickly against the new climate change rule from President Obama, 
announcing they will file formal congressional challenges on Monday. 

Senate Majority Leader Mitch McConnell (R-Ky.) on Friday said he and Sen. Joe Manchin (D
W.Va.) will introduce a CRA resolution to block the Environmental Protection Agency (EPA) 
pollution standards for new power plants. 

Sens. Shelley Moore Capito (R-W.Va.) and Heidi Heitkamp (D-N.D.) will introduce a resolution 
opposing the EPA's existing power plant rule at the same time. McConnell's office said he will 
schedule a vote on the resolutions shortly afterward. 

"I have vowed to do all I can to fight back against this administration on behalf of the thousands 
of Kentucky coal miners and their families, and this CRA is another tool in that battle," 
McConnell said in a statement. 

"The CRAs that we will file will allow Congress the ability to fight these anti-coal regulations." 

In the House, Rep. Ed Whitfield (R-Ky.) will introduce the resolutions. 

Devin Henry contributed. 
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This story was last updated at 12:24 a.m. 

Washington Times: 

Two dozen states file lawsuit against Clean Power Plan 

Valerie Richardson 

DENVER- A coalition of 24 states and a power company filed a lawsuit Friday challenging 
the Obama administration's Clean Power Plan, calling it an unlawful federal bid to control state 
power grids. 

The lawsuit was filed in the U.S. Court of Appeals for the District of Columbia on the same day 
that the Environmental Protection Agency published the plan, also known as the Ill (d) rule, in 
the Federal Register. 

"The EPA's latest power grab- disguised as a 'Clean Power Plan'- takes already 
burdensome federal regulations a step further by driving up energy costs, stagnating job growth, 
threatening the reliability of our electric grid and treading all over the State of Texas' 
sovereignty," Texas Gov. Greg Abbott said in a statement. 

"With seemingly no concept of what it costs to support a family, start a business or save for 
retirement, the federal government has yet again proven its readiness to sacrifice American jobs 
in the name of expanding bureaucratic authority and pushing its liberal agenda," Mr. Abbott 
said. 

As part of the lawsuit, the states seek to place a hold on the Clean Power Plan's deadlines for 
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meeting its carbon emissions goals, which supporters have described as necessary to improve air 
quality but foes have criticized as arbitrary and unrealistically strict. 

Meanwhile, Senate Majority Leader Mitch McConnell announced Friday that he and Sen. Joe 
Man chin, West Virginia Democrat, will file a resolution of disapproval under the Congressional 
Review Act in an effort to stop the agency's rule against new coal-fired plants from taking 
effect. 

"Here's what is lost in this Administration's crusade for ideological purity: the livelihoods of our 
coal miners and their families," Mr. McConnell said in a statement. "Folks who haven't done 
anything to deserve a 'war' being declared upon them." 

He said he plans to join another CRA effort spearheaded by Sens. Shelley Capito, West Virginia 
Republican, and Heidi Heitkamp, North Dakota Democrat, against the plan's limits on existing 
coal-fired plants. 

EPA administrator Gina McCarthy defended the Clean Power Plan in a Friday statement and 
predicted the agency would "again prevail against these challenges." 

"The Clean Power Plan has strong scientific and legal foundations, provides states with broad 
flexibilities to design and implement plans, and is clearly within EPA's authority under the Clean 
Air Act," Ms. McCarthy said. 

A previous coalition of states had attempted to challenge the rule before it was published, but the 
lawsuit was ruled premature. 

Environmental groups rushed Friday to defend the Clean Power Plan, a key piece of the Obama 
administration's climate-change agenda, saying the clampdown on coal emissions are needed to 
combat global warming. 
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"Global warming is here and it's affecting us now," said Anna Aurilio, director of Environment 
America's office in Washington, D.C. "2015 is almost certain to be the hottest year on record. 
Extreme storms have caused unusually large floods from South Carolina to Texas. California is 
still in the middle of a drought that is causing huge losses to agriculture and to the states' forests. 
Today North America braces for the landfall of Hurricane Patricia, called the strongest hurricane 
ever recorded." 

Colorado Attorney General Cynthia H. Coffman argued that the plan fails to take into account 
her state's aggressive moves to improve air quality, saying Colorado "continues to be a national 
leader in establishing clean energy standards." 

"We've proven again and again that good environmental policy can be developed and 
implemented successfully by Coloradans, and within the bounds of the law," she said. "This rule 
fits neither description." 

The 24 states challenging the Clean Power Plan are Alabama, Arizona, Arkansas, Colorado, 
Florida, Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, 
Nebraska, New Jersey, North Carolina, Ohio, South Carolina, South Dakota, Texas, Utah, West 
Virginia, Wisconsin and Wyoming. 

The Guardian: 

Obama's carbon reduction plan under attack from 24 states and Republicans 

Coal groups and almost half of US states sued EPA for rules on cutting power plant pollution, as 
congressmen prepare to overturn crux of climate change plan 

Suzanne Goldenberg, US environment correspondent 

Friday 23 October 2015 13.22 EDT Last modified on Friday 23 October 2015 13.29 EDT 
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Twenty-four states have filed lawsuits against Barack Obama's mles for cutting carbon pollution 
from power plants, the first wave of a much-anticipated legal and political onslaught against his 
climate change plan. 

The challenge filed on Friday asked a federal court in Washington DC, to strike down the power 
plant mles, thus gutting the heart of Obama' s climate plan. 

Republicans in Congress are planning to introduce measures next week seeking to overturn the 
mles. 

Administration officials have said repeatedly they believe they are in a strong position to beat 
back both sets of challenges. 

But the lawsuits and the initiatives in Congress send a powerful message to the international 
community ahead of the Paris climate conference next month that Obama faces significant 
opposition to his efforts to cut America's carbon pollution and sign on to a global deal to fight 
climate change. 

Obama is leaning heavily on the power plant mles as evidence of his efforts to fight climate 
change in the US -and so help lead other countries to an international agreement. In addition to 
their efforts against the EPA mles, Republicans in Congress are trying to block Obama from 
joining an international climate agreement without first securing Senate approval. 

The EPA mles under attack on Friday would reduce greenhouse gas emissions from power plants 
by 32% by 2030 on 2005 levels, delivering the biggest single cut in America's carbon pollution. 

In the first wave of lawsuits, filed in the US court of appeals for the DC circuit, the states and 
Murray Energy Corp, a coalmining company, accuse the Environmental Protection Agency of 
exceeding its authority by requiring states to lower their carbon pollution, a standard which will 
compel power companies to shutter coal-fired power plants and source more of their electricity 
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from cleaner forms of energy. 

"The Clean Power Plan is one of the most far-reaching energy regulations in this nation's 
history," Patrick Morrisey, West Virginia's attorney general, said in a statement. 

He called the rules a "blatant and unprecedented attack on coal". 

Texas, Alabama, Arkansas, Colorado, Florida, Georgia, Indiana, Kansas, Kentucky, Louisiana, 
Michigan, Missouri, Montana, Nebraska, New Jersey, Ohio, South Carolina, South Dakota, 
Utah, Wisconsin, Wyoming, the Arizona corporations commission, and the North Carolina 
department of environmental quality have also joined the lawsuit. 

The National Mining Association, a leading coal lobbying group, also sued the EPA on Friday. 

Gina McCarthy, the EPA administrator, said the agency was on solid legal ground. 

"The Clean Power Plan has strong scientific and legal foundations, provides states with broad 
flexibilities to design and implement plans, and is clearly within EPA's authority under the Clean 
Air Act," McCarthy said in a statement. 

"We are confident we will again prevail against these challenges and will be able to work with 
states to successfully implement these first-ever national standards to limit carbon pollution, the 
largest source of carbon emissions in the United States." 

Obama launched his climate change plan in mid-2013, and the EPA rules were issued in early 
August. But the lawsuits could not go ahead until Friday, when the rules were finally published. 

In addition to the legal challenges, Mitch McConnell, the Senate majority leader, has said he will 
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invoke a little-used piece of legislation that enables members of Congress to vote down new 
rules by a simple majority. 

The White House has said it would veto any effort in Congress to overturn the EPA rules. 

Republicans are also trying to block the US from signing on to a climate deal in Paris by 
requiring Obama to submit any agreement to approval by the Senate. 

"I believe we, as the Senate, should support basic oversight responsibilities," Jim Inhofe, an 
Oklahoma Republican, said this week. "President Obama and his administrative officials are 
going out of their way to circumvent the role of the US Senate in this negotiating process." 
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To: !~~-~~~~:~~~]McCarthy, Gina[~:~:~:~:~:~:~:~~~T~)~~~~~~~:~:~:~:~:~:~:~:~:i McCabe, 
Janet[McCabe.Janet@epa.gov]; Rupp, Mark[Rupp.Mark@epa.gov]; Gottman, 
Joseph[Goffman.Joseph@epa.gov] 
From: Hedman, Susan 
Sent: Tue 9/1/2015 7:39:47 PM 
Subject: RE: Michigan - Clean Power Plan 

Here's an article on the announcement from Michigan -- and another piece of encouraging news: 
I spoke with the IEP A Director at an event this morning r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Ex. 5 - Deliberative Ex. 5 - Deliberative 

---------------------------------------------------------------~----------------------------------------------

Gov. Rick Snyder administration will comply with EPA carbon rule while AG Bill Schuette 
sues to stop it 

LANSING, MI --Michigan will comply with the federal Environmental Protection Agency's 
Clean Power Plan by creating its own state-based carbon implementation plan, the Gov. Rick 
Snyder administration announced Tuesday. 

The EPA in August announced the final rule, which requires power plants nationally to slash 32 
percent in carbon emissions from 2005 levels by 2030. Under the rule states can choose to create 
their own mix of solutions toward meeting individual goals or follow a set of rules from the 
federal government. 

Michigan plans to carve its own path. 

"The best way to protect Michigan is to develop a state plan that reflects Michigan's priorities of 
adaptability, affordability, reliability and protection of the environment," Snyder said. "We need 
to seize the opportunity to make Michigan's energy decisions in Lansing, not leave them in the 
hands ofbureaucrats in Washington, D.C." 
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Today's announcement represents yet another divide between Snyder's administration and 
Attorney General Bill Schuette, who is suing to stop the plan with the administration moves to 
comply. 

"I am deeply concerned by yet another executive action taken by President Obama and the EPA 
that violates the Clean Air Act and causes the price of electricity to increase, placing jobs at risk 
and costing Michigan families more," Schuette said in a statement when the plan was released. 

Valerie Brader, director of the Michigan Agency for Energy, said that consultation between state 
departments the administration determined a state-based plan with robust input from 
stakeholders would best fit Michigan's needs. 

"We believe that a state plan will be far more beneficial to Michigan than any federal plan," 
Brader said. 

Department of Environmental Quality Director Dan Wyant said that this approach "keeps 
decision making in Michigan's hands." 

The EPA between its proposed and final rules did not take into account all the feedback that 
Michigan provided. For instance, more than half of the state's progress on renewable energy will 
not count because it was built too early, something Brader said was "absolutely the EPA 
rewarding delay over early action." 

But some good news for Michigan is that it can continue to count on waste reduction as a 
compliance alternative. Brader pointed out that Snyder had focused on efficiency and waste 
reduction in his March energy plan. At the time of course he didn't know what the EPA final rule 
would be, but "nothing in this plan makes that look like a bad idea now," Brader said. 

Schuette, for his part, is one of more than a dozen Attorneys General who seek a stay of the rule's 
deadlines. 
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Rodger Kershner is an attorney with expertise in energy who practices at Howard & Howard in 
Royal Oak. He said that procedurally it's very early to be filing for a stay of the rule, which does 
not take effect until 60 days after being printed in the federal register. 

"You have to wonder what exactly is the rush? It seems to have a significant political component 
to it," Kershner said. 

For Schuette and the other Attorneys General to get the stay, Kershner said, they would have to 
prove that implementing the rule would cause irreparable harm and that they have a chance of 
ultimately prevailing legally. 

Back in Michigan, the Snyder administration is staying far away from that lawsuit. 

"The Attorney General is pursuing that case in his independent capacity ... there are no plans for 
the state to join the current challenges," Brader said. 

Schuette spokesperson Andrea Bitely said "The Attorney General remains hopeful about the plan 
the Governor's office is developing. The Attorney General remains committed to stopping 
overregulation and excessive mandates from the EPA." 

Groups including MI Air MI Health, the Natural Resources Defense Council, Christian 
Coalition, the Michigan Agri-Business Association, some businesses and the Michigan 
Conservative Energy Forum applauded the state's plan to move forward with compliance. 

"As Governor Rick Snyder has now shown, conservatives can lead on Clean Energy and provide 
meaningfully to the discussion," said MCEF Leadership Council member Ed Rivet. 
"Conservatives have ideas and solutions to the energy challenges of today and tomorrow- I'm 
very happy that Governor Snyder is showing the leadership we need to transition the state 
towards a clean and renewable energy model which will build our future." 
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The state will have to work diligently to meet the EPA's Sept. 2016 deadline for plan submission, 
Brader said. She expects the state's proposal to go through the administrative rule-making 
process and not the legislature. 

-----Original Message----
From: Hedman, Susan 
Sent: Tuesday, September 01, 2015 7:44AM 
To:i"~~~;~·i:~~~~;;]McCarthy, Gina; McCabe, Janet; Rupp, Mark; Goffman, Joseph 
Sub}ec-CMichigan - Clean Power Plan 

This morning, during the ECOS regional breakfast for R5 Commissioners, Dan Wyant 
mentioned that the Michigan Governor will be holding a press conference at 9 am to announce 
that MDEQ is preparing a Clean Power Plan submittal that will be filed by EPA's September 
2016 deadline (barring any unforeseen issues that would require a request for an extension.) 

Sent from my iPhone 
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*Am. Elec. Power Co. v. Connecticut, 

l 

l 

l 

ED_000948_00008094-00004 



FOIA EPA-HQ-2016-009655 

76 Fed. Reg. 48,208 (Aug. 8, 2011) ........................................................................................ 3 

80 Fed. Reg. 64,661 (Oct. 23, 2015) ......................................................... 2,3, 4, 6, 8, 12, 13 

Order, 

J 
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Section 111 (d) of the Clean 

"'speaks directly"' to carbon dioxide emissions from existing power 

Am. Elec. Power Co. v. Connecticut, 2537 (2011) ( 

L 
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!l!J~LL(lQL!SWJ~~~m~~§Ll~Ql!:~.!QJJJiL:lJiillllliliJQill!QD~ill (summarizing "a 
wide variety of regulations from the Clean Air Act's forty-five-year history that 
provide substantial precedent for the flexible design of the Clean Power Plan" and 
noting that EPA "has previously promulgated several rules-under both Section 111 
and other provisions of the Clean Air Act-that incorporate beyond-the-fenceline 
strategies for reducing emissions."); 

Likewise, industry (including several Movants) urged EPA to interpret the term 
"installation of controls" under section 112 to encompass construction of new 
generation and transmission - an interpretation EPA adopted in the Mercury and Air 
Toxics Standards. Legal Memo at 115-16. 
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80 Fed. Reg. 64,761 (noting that sources would use the generation-shifting 

1 In Cross-State Air Pollution Rule - a 
power sector-specific rule that relies upon "increased dispatch of lower-emitting 
generation and fuel-switching," 76 Fed. Reg. 48,208, 48,252, 48,279-80 (Aug. 8, 2011) 
-as "permissible, workable, and equitable," 134 S. Ct. at 1610. NRDC v. 
Thomas, 
fleet owners as sensible and not prohibited by statute). 
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Like other Clean Air Act provisions built on federal targets 
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,I ,1 

,1 

, 131 S. Ct. at 2537. Regulating 

requirement promulgated under this section [112] shall be interpreted, construed or 
applied to diminish or replace the requirements of a more stringent emission 
limitation or other applicable requirement established pursuant to section [111 ]."). 
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These submissions include, among many others, 

These rebuttals show that Movants' contentions are 
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Greene~ 6; K. Johnson~ 13. 
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, For these reasons, Albright concludes that a stay would have 
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Appendix B- EPA: 2016 Milestones and Big Moments 
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• Defend the substance of the Clean Power Plan in court. We expect the D.C. Circuit to 
decide in early 2016 whether to stay the Clean Power Plan during litigation and to set a 
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ORAL ARGUMENT SCHEDULED FOR APRIL 16,2015 

No. 14-1112 & No. 14-1151 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

IN RE: MURRAY ENERGY CORPORATION, 

Petitioner. 

MURRAY ENERGY CORPORATION, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ET AL. 

Respondents. 

On Petition for Writ of Prohibition & Petition for Review 

FINAL BRIEF FOR RESPONDENTS 

Of Counsel: 

Elliott Zenick 
Scott Jordan 
United States Environmental 

Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D. C. 20460 

March 9, 2015 

JOHN C. CRUDEN 
_i_A.l.ssistant _i_A.l.ttorney General 

s I Amanda Shafer Berman 
AMANDA SHAFER BERMAN 
BRIAN H. LYNK 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, D. C. 20044 
(202) 514-19 50 (phone) 
Email: amanda.berman@usdoj.gov 
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Certificate as to Parties, Rulings, and Related Cases 

Pursuant to Circuit Rules 28(a)(1)(A) and 21(d), Respondents the United States 

Environmental Protection Agency et al. states as follows: 

Parties and Amici: 

The parties in these consolidated cases are: 

Petitioner: Murray Energy Corporation; 

Intervenors for Petitioner: National Federation of Independent Business, 

Utility Air Regulatory Group, Peabody Energy Corporation, State of Alabama, State 

of Alaska, State of Indiana, State of Kansas, State of Kentucky, State of Louisiana, 

State of Nebraska, State of Ohio, State of Oklahoma, State of South Dakota, State of 

West Virginia, State of Wyoming; 

Amici Curiae for Petitioner: American Coalition for Clean Coal Electricity, 

National Mining Association, American Chemistry Council, American Coatings 

Association, Inc., American Fuel & Petrochemical Manufacturers, American Iron and 

Steel Institute, State of South Carolina, United States Chamber of Commerce, Council 

for Industrial Boiler Owners, Independent Petroleum Association of America, Metals 

Service Center Institute, National Association of Manufacturers; 

Respondents: The United States Environmental Protection Agency, and 

Regina A. McCarthy, Administrator; 

Intervenors for Respondent: Environmental Defense Fund, Natural Resources 

Defense Council, Sierra Club, Commonwealth of Massachusetts, District of 
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Colombia, State of California, State of Connecticut, State of Delaware, State of Maine, 

State of Maryland, State of New Mexico, State of New York, State of Oregon, State 

of Rhode Island, State of Vermont, State of Washington, City of New York; and 

Amici Curiae for Respondent: State of New Hampshire, Clean Wisconsin, 

Michigan Environmental Council, Ohio Environmental Council, Calpine 

Corporation, J ody Freeman, and Richard J. Lazarus. 

Rulings under Review: 

Petitioner challenges, and alternatively asks this Court to issue a writ 

prohibiting, this proposed rule: Carbon Pollution Emission Guidelines for Existing 

Stationary Sources: Electric Utility Generating Units, 79 Fed. Reg. 34,380 Qune 18, 2014). 

Related Cases: 

These consolidated cases are related to, and have been designated by the Court 

for argument on the same day as, State of West Virginia. et al.. v. EPA, No. 14-1146, 

which purportedly challenges a 2010 settlement agreement between EPA, certain 

states, and non-governmental organizations, but asks the Court to stop the same 

ongoing rulemaking that Petitioner Murray Energy Corp. challenges in this case. 

111 
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Jurisdiction and Standing 

As explained in Argument rections I through Ill, Petitioner la:::ks standing and 

the Court la:::ks jurisdiction over this challenge to an ongoing EPA rulemaking. 

Issues Presented 

1. Whether Petitioner hcs standing to s:ek relief from a prepared rule that- if 

final izecl -would not regulate Petitioner; 

2. Whether Petitioner can challenge a prqxm:J rule despite the requirement that 

a-Jency a:::tion be final prior to judicial review; 

3. Whether this Court hcs jurisdiction to i$Ue a writ of prohibition to stop an 

ongoing rulemaking; and 

4. Whether, even if it hcs jurisdiction, the Court should take the truly 

extraordinary step of prohibiting an ongoing rulemaking ba:ecl on Petitioner's 

interpretation of an ambiguous statutory provision. 

Statutes and Regulations 

All relevant statutes and regulations are set forth in Respondents' Addendum. 
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Statement of the Case 

Greenhouse gcs emi$ions continue to pore a rEEl thrEEt to Americans by 

causing "darrla'Jing and long-lasting changes in our cl irnate that can have a range of 

severe negative effects on human hEEith and the environment." 79 Fed. Reg. 34,830, 

34,833 (June 18, 2014) ("Prepared Rule"). FO$il-fuel fired power plants are, "by far, 

the largest emitters" of greenhouse gcs:s in the United States. & 

At the President's direction, EPA has prepared regulatory measures to addre:s 

U.S. greenhouse gcs erni$ions. One key rnEESUre is its proposal that states submit 

plans for reducing existing power plants' carbon dioxide ("C02") erni$ions under 

42 U.S.C. § 7411(d). 79 Fed. Reg. at 34,830-33. Murray Energy Corp. ("Murray"), a 

coal producer, objects to this proposal, and petitions the Court to "halt" the ongoing 

rulernaking, either by i$Uing a writ of prohibition or "set[ting] aside EPA's legal 

conclusion." Pet.Br. 1. It so requests even though Murray is not an entity that would 

be regulated under the Propored Rule; the rule is not final; and the i$Ue Murray rais:s 

concerns the interpretation of a patently-ambiguous statutory provision. 

Murray argues that this is an "extraordinary c:a:e." Pet.Br. 1. Murray is right, 

but not for the reasons it believes. Rather, it is what Murray asks this Court to do

halt an ongoing rulernaking before EPA takes final a:::tion -that is extraordinary. 

There is no legal basis for such relief, and EPA should not be prevented from 

completing a rulernaking intended to addre:s the serious thrEEt of climate change. 
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Background 

I. THE CLEAN AIR ACT 

The Clean Air Act ("Act") wcsenacted in 1970 to "[r]espond[] to the growing 

perception of air pollution as a serious national problem." Ala. Povver Co. v. Castle, 

636 F.2d 323, 346 (D.C. Cir. 1979). It set out a comprehensive scheme for air 

pollution control, "address[ing] three general cate-Jories of pollutants emitted from 

stationary soura:s": (1) criteria pollutants; (2) hazardous pollutants; and (3) 

"pollutants that are (or may be) harmful to public health or vvelfare but are not" 

hazardous or criteria pollutants "or cannot be controlled under" those programs. 

40 Fed. Ra-J. 53,340 (Nov. 17, 1975). 

Six relatively ubiquitous "criteria" pollutants are re-Julated under 42 U.S. C. 

§§ 7408-7410. The:e are pollutants that "cause or contribute to air pollution which 

may reasonably be anticipated to endanger public health or vvelfare"; "the pre:ence of 

which in the ambient air results from numerous and diverse mobile or stationary 

soura:s"; and for which the Administrator has i$Ued, or plans to i$Ue, "air quality 

criteria." 42 U.S.C. § 7408(a)(1). Once EPA i$U€Sair quality criteria for such 

pollutants, the Administrator must propose primary National Ambient Air Quality 

Standards (NAAQS) for them at levels "requisite to protect the public health" with an 

"adequate margin of safety." 42 U.S.C. § 7409(a)-(b). 

"Hazardous air pollutants" are re-Julated under 42 U.S.C. § 7412, and include 

pollutants so designated by Congress in 1990 and other pollutants that EPA finds: 

3 
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may pre:ent, through inhalation or other routes of exposure, a threat of adverre 
human health effects (including, but not limited to, substanCES which are 
known to be, or may recronably be anticipated to be, carcinogenic, muta'Jenic, 
teratogenic, neurotoxic, which caure reproductive dysfunction, or which are 
acutely or chronically toxic) or aclverre environmental effects whether through 
ambient concentrations, bioaccumulation, deposition, or otherwire .... 

42 U.S.C. § 7412(b)(2). Hazardous air pollutants tend to be less widespread than 

criteria pollutants but are considered more potent and are a:sociated with more 

rerious health impacts, such as cancer, neurological disorders, reproductive 

dysfunctions, and death, even in small quantities. H.R. Rep. 101-490, 315 (1990), 

reprinted in 2 Legislative History of the Clean Air Act Amendments of 1998, at 3339 

(Comm. Print 1998). EPA must publish and revirea list of "major" and "area" 

source categories of hazardous pollutants, and then has a nondiscretionary obi igation 

to establish achievable emiS5ion standards for all I isted hazardous air pollutants 

emitted by sourCES within a listed category. 42 U.S.C. § 7412(c)(1) & (2). 

Congress prescribed a unique listing requirement for povver plants. EPA must 

first study the hazards pored by povver plant emiS5ions after imposition of the other 

requirements of the Act, a'1d then determine if regulation is "appropriate and 

necESSary" after considering the results of the study. Sre42 U.S.C. § 7412(n)(1)(A). 

If EPA so determines, regulation of hazardous emiS5ions from povver plants procrecls 

under rection 7412(d) just as with any other type of listed source category. Sre White 

Stallion Energy Ctr. LLC v. EPA, 748 F.3d 1222, 1243-44 (D.C. Cir. 2014), cert. 

granted, 135 S. Ct. 702 (Nov. 25, 2014). 
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The final major category of pollutants covered by the Act - harmful pollutants 

not regulated under the NAAQS or hazardous pollutant programs- are subject to 

regulation under 42 U.S.C. § 7411. Section 7411 has two main components. First, 

section 7 411 (b) requires EPA to promulgate federal "standards of performance" 

addr€$ing fBtVstationary sourCES that caure or contribute significantly to "air 

pollution which may reasonably be anticipated to endanger public health or welfare." 

42 U.S.C. § 7411(b)(1)(A). Once EPA has ret fBt11sourcestandardsacldrE$ing 

emi$ions of a particular pollutant, section 7411(d) authorizes EPA to promulgate 

regulations requiring states to establish standards of performance for existirgstationary 

sourCES of the same pollutant. 42 U.S. C.§ 7411 (d)(1 ). If a state fails to submit a 

satisfactory plan, EPA is authorized to prescribe a plan for the state, and also to 

enforce plans where states fail to do so. & § 7411(d)(2). 

T~ther, the NAAQS, hazardous pollutant, and performance standard 

programs constitute a comprehensive scheme designed to achieve Congr€$' goal of 

"protect[ing] and enhance[ing] the quality of the Nation'sair resourCES so as to 

promote the public health and vvelfare." 42 U.S.C. § 7401(b). 

II. THE 1990AMENDMENTS 

The Act was amended extensively in 1990. Among other things, Congr€$ 

sought to a::relerate EPA's regulation of hazardous pollutants. White Stallion, 748 

F.3d at 1230. To that end, Congr€$established a lengthy list of hazardous air 

pollutants; ret criteria for listing "source categories" of such pollutants; and required 
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EPA to establish standards for eoch source category hazardous pollutant emi$ions. 

42 U.S.C. § 7412(a), (b)(1) & (2), & (d)(1). 

In the courre of overhauling the regulation of hazardous pollutants under 

section 7412, Congr€$also edited section 7411(d), which crO$-referenred a 

provision of old section 7412 that was to be eliminated. Specifically, the pre-1990 

version of section 7 411 (d) obi igated EPA to require standards of performance: 

for any existing source for any air pollutant (i) for which air quality criteria have 
not bren i$Ued or which is not included on a list published under section 
[7408(a)] or [7412(b)(1)(A)] .... 

42 U.S.C. § 7411(d)(1)(A) (1988). To addr€$ the obsolete cro$-reference to section 

7412(b )(1 )(A), Congr€$ pca:Ed two amendments- one from the Houre and one 

from the Senate- that vvere never reconciled. The Houre amendment replaced the 

crO$-reference with the phra:e "emitted from a source category which is regulated 

under section [7412]." Pub. L. No. 101-549, § 108(g), 104Stat. 2399,2467 (1990). 

The Senate amendment replaced the same text with a crO$-reference to section 7 412. 

Pub. L. No. 101-549, § 302(a), 104Stat. at 2574. Both amendments vvereenacted into 

law in the Statutes at Large, which superrecles the U.S. Code if there is a confl ict.1 

1 Sre 1 U.S.C. §§ 112 & 204(a). 
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Ill. THE MATS RULE 

In 2000, EPA determined under 42 U.S.C. § 7412(n)(1)(A) "that regulation of 

[hazardous pollutant] emi$ions from coal- and oil-fired [power plants] under rection 

112 of the [Act] is appropriate and necESSary," and added there power plants to the 

rection 7412(c) list of source categories to be regulated. 65 Fed. Reg. 79,825, 79,826-

30 (Dec. 20, 2000). EPA determined that it was not "appropriate and necESSary" to 

regulate natural-gas fired power plants. l.Q. at 79,831. In 2012, EPA promulgated a 

final rule establishing hazardous pollutant emi$ion standards for coal- and oil-fired 

plants. 77 Fed. Reg. 9304 (Feb. 16, 2012) (the "MATS Rule"). The MATS Rule does 

not regulate C02, which is not a listed hazardous air pollutant, and does not regulate 

natural gas-fired plants, which are not a listed source category. Unlike the MATS 

Rule, the Prepared Rule address:s C02, and covers natural gas-fired plants as well as 

coal- and oil-fired plants. Comoare 77 Fed. Reg. 9304 with 79 Fed. Reg. at 34,855. 

This Court upheld the MATS Rule. White Stallion, 748 F.3dat 1222. The 

Supreme Court granted certiorari. Michigan v. EPA. 135 S. Ct. 702 (Nov. 25, 2014). 

Murray has filed an amicus brief urging the Court to va:::ate the MATS Rule, arguing 

that hazardous pollution from power plants instead should be regulated under rection 

7411 because: "Section [74]11 offers the flexibility necESSary for regulating a widely 

diverre source category like power plants without imposing unjustified costs" and 

"the ability to addr€$ all of the same pub I ic hEEith and environmental concerns." 

Am. Curire Br. of Murray Energy Corp. (No. 14-46) at 22, 27. 
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IV. THE PROPOSED RULE 

In 2013, the President announca::l his "Climate Action Plan," and directed EPA 

to work expeditiously to promulgate C02 emi$ion standards for f0$il fuel-fired 

power plants. EPA has since prepared (1) performance standards for new power 

plants under section 7411(b), 79 Fed. Reg. 1430 (~. 8, 2014); (2) standards for 

modified and reconstructed power plants under section 7 411 (b), 79 Fed. Reg. 34,960, 

(June 18, 2014); and (3) and regulations under which states would submit plans to 

addr€$ C02 emi$ions from existing power plants under section 7411(d), 79 Fed. 

Reg. at 34,830-34 ("Prepared Rule"). Petitioner challenges the last of the:e proposals. 

The Prepared Rule has two main elements: (1) state-specific emi$ion rate

ba:ecl C02 goals, to be achieved collectively by all of a state's regulated coal- and 

natural gas-fired sources; and (2) guidelines for the development, submi$ion, and 

implementation of state plans. 79 Fed. Reg. at 34,833. While the proposal lays out 

individual izecl C02 goals for each state, it does not prescribe how a state should ll'lEEt 

its goal. ~ Rather, each state would have the flexibility to design a program that 

reflects its circumstances and energy and environmental pol icy objectives. lit 

EPA solicited comments on all aspects of the Prepared Rule. 79 Fed. Reg. at 

34,830. Over two mill ion comments were submitted before the comment period 

clared on December 1, 2014. EPA is reviewing there comments, and plans to take 

final action this summer. 
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Summary of Argument 

Neither Murray nor Intervenors in support of Petitioner can establish that they 

have Article Ill standing to EEek review of the Prepared Rule. Speculation regarding 

the conrequena:s of one fX15.9be future outcome of an ongoing notice-and-comment 

rulemaking procrecling is not enough to demonstrate the concrete, particularized, and 

a:::tual or imminent injury required for Article Ill standing. The Court has dismi~ 

such challenges on standing grounds in previous c:a:es and should do likewire here. 

The Court also la:::ks jurisdiction bec:aure the Prepared Rule is obviously not a 

"final" action. The Act prescribes the pro<J:$ by which EPA may establish standards 

or requirements under section 7411(d), and EPA indisputably has not completed that 

prO<l:$. EPA has only published a proposal for notice and comment; it has not yet 

considered and responded to there comments as the Act requires, nor "promulgated" 

a regulation. Thus, it has taken no a:::tion that has binding legal effect or determines 

any entity's rights or obligations. Moreover, bec:aure EPA is in the midst of a notice

and-comment rulemaking proa:$ in which it will evaluate and respond to comments 

on the very legal question Murray would have this Court prematurely decide, this 

petition is not "fit" for a judicial decision and must be dismig:aj as unripe. 

If this Court were to r63ch the merits despite the non-final nature of the 

challenged rulemaking, it should decline to i$Uea writ of prohibition or otherwire 

"halt" the rulemaking as Murray asks. Murray argues that section 7411 (d) of the Act 

bars EPA from acldr€$ing power plants' emi$ions of carbon dioxide- or any other 
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pollutant - under that provision because power plants' emi$ions of certain hazarrb..s 

pollutants, like mercury, havebren regulated under section 7412. But section 7411(d) 

is far from unambiguous on this point. Given the convoluted, ungrammatical and 

ambiguous nature of the text asset forth in the U.S. Code, it could recsonably be 

interpreted as authorizing EPA to acldr€$ rm-1Ezarrb..semi$ions from power plants. 

Moreover, in interpreting section 7411(d), EPA could also appropriately consider the 

existence of two separate amendments to the relevant portion of that text in the 

Statutes at Large, one of which would plainly authorize the regulation of non

hazardous pollutants under that provision. Thus, there are a number of recsons why 

EPA might recsonably conclude it may addr€$ power plants' carbon dioxide 

emi$ions under section 7411(d), and the Court should not intervene in the 

rulernaking before EPA has the opportunity to r63ch a final conclusion and articulate 

its recsoning, ba::ed on its own ongoing analysis as well as the comments received. 

Argument 

I. MURRAY LACKSARTICLE Ill STANDING. 

A. Murray cannot show "actual or imminent" injury from a proposal. 

"To establish Article Ill standing, an injury must be concrete, particularized, 

and actual or imminent; fairly tra::eable to the challenged action; and redre:sable by a 

favorable ruling." Clapper v. Amnesty lnt'l USA, 1338. Ct. 1138, 1147 (2013) 

(internal quotation and citations omitted). A petitioner that ~rts standing ba:ecl on 

the expectation of future injury "confronts a significantly more rigorous burden to 
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establish standing." Chamber of Commerce of U.S. v. EPA, 642 F.3d 192,200 (D.C. 

Cir. 2011) (internal quotation omitted); accord Claooer, 133 S. Ct. at 1147 

("allegations of jlliSibefuture injury are not sufficient") (internal quotation omitted). 

Additionally, "when the [petitioner] is not himself the object of the government 

action or inaction he challenges, standing is not precluded, but it is ordinarily 

substantially more difficult to establish." Lujan v. Defenders of Wildlife, 504 U.S. 

555, 562 (1992) (internal quotation omitted). In such a ca::e, standing "depends on 

the unfettered choiCES [of] independent actors ... whose exercise of broad and 

legitimate discretion the courts cannot presume either to control or to predict," and it 

thus becomes the petitioner's burden "to adduce facts showing that those choiCES 

have been or will be made in such manner as to produce causation and redreg:;ability 

of injury." kl (internal quotations omitted); Chamber of Commerce, 642 F.3d at 201. 

Murray cannot p0$ibly 111EEt this burden here, because the action it challenges 

is only a "proposed" rule. This Court long has held that an administrativea-Jency's 

"initiatia1 of a rulernaking" through a notice and comment proa::$ does not impair the 

rights of interested parties so as to give rise to Article Ill standing, even if such parties 

would be directly regulated by a final rule. Alternative Re:earch & Dev. Found. v. 

Venernan, 262 F.3d. 406,411 (D.C. Cir. 2001) (emphasis added). In Alternative 

Re:earch, the Court held that an a:sociation of biomedical re:earchers lacked standing 

to challenge a settlement establishing a schedule for rulernaking to consider whether 

to regulate the treatment of birds, mire and rats used in such re:earch. kl As the 
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Court obrerved, parties potentially affected by such a rulemaking have the 

opportunity, first, to p3rltip3fe in the rulemaking- by making known any objections 

they may have and, if desired, attempting to persuade the a-Jency not to finalize the 

proposal-and then to s:ekjudicial review if the prepared rule is finalized in a 

manner that genuinely harms their interests. Sre id. 

The Court recently reaffirmed this conclusion in Defenders of Wildlife v. 

Perci~, 714 F.3d 1317 (D.C. Cir. 2013), where it held that an a:sociation of energy 

companies lacked standing to intervene for the purpore of challenging a conrent 

decree that ret a rulemaking schedule to revire regulations governing wastewater 

discharges from power plants. Sre id. at 1323-26. There, as in Alternative ResEErch, 

the claimants fa::ecl the potential of direct regulation by the rulemaking at i$Ue, unlike 

Murray; yet the Court a-Jain made clear that merely commencing a notice-and

comment rulemaking that ITE1f result in a "new, stricter rule" does not create standing, 

becaure Article Ill "requires more than the{XBSibilityof potentially adverse 

regulation." Perci~, 714 F.3d at 1325 (emphasis added); s:ealso Nat'l A$'n of 

Home Builders v. EPA, 667 F.3d 6, 13 (D.C. Cir. 2011) (no standing to challenge 

Clean Water Act jurisdictional determination). 

Bec:aure Murray's claim is l::a:a:l on predicting the substantive content of one 

p0$ible final outcome of the rulemaking, it is too speculative to support standing. 

Murray relies on the predictive modeling EPA developed in connection with the 

Propored Rule, which projects that if the proposal is promulgated as a final rule, 
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domestic power plants will use 25 to 27 percent IE$ coal to ~nerate electricity by 

2020 (cs compared with a hypothetical t::e:e c:a:e in which no final rule is ever 

promulgated), and 30 to 32 percent IE$ coal by 2030. 79 Fed. Reg. at 34,934; Pet.Br. 

13-14; Declaration of Robert E. Murray ("Murray Decl.") 1m 15-16 (attached to 

Pet.Br.). This model necESSarily a:sumes, hovvever, not only that EPA will 

promulgate a final rule, but that the content of that final rule will not significantly 

chan~ from the proposal. At this sta'Je, when EPA is still evaluating and hcs not yet 

responded to the millions of comments it received, any predictions about what state-

specific guidelines EPA might adopt in a final rule -let alone what requirements each 

state, in turn, independently may impore on povver plants pursuant to such guidelines 

-are pure conjecture. See La. Envtl. Action Network v. Browner, 87 F.3d 1379, 1383 

(D.C. Cir. 1996) (no standing ba:ecl on "multi-tiered speculation" that states with 

delegated authority would adopt certain programs and that EPA would approve). 

The Article Ill standing ca::es Murray relies on (Pet.Br. 12-14) involved 

challenges to final rules promulgated afl8r notice and comment - not prepared rules 

published for the purpore of SJ/icitirgpublic comments2 - or to a-Jency directives that 

vvere not subject to notice-and-comment, ~, National Envt'l Dev. m'n's Clean Air 

Project ("NEDA-CAP") v. EPA, 752 F.3d 999, 1005-06 (D.C. Cir. 2014) (EPA 

2 See. e.g., Ethyl Corp. v. EPA, 306 F.3d 1144, 1147-48 (D.C. Cir. 2002); Monroe 
Energy. LLC v. EPA, 750 F.3d 909,914-15 (D.C. Cir. 2014). 
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directive established an immediately-effective new policy for permitting decisions).3 

Murray cites roauthority holding that speculation about one p0$ible outcome of an 

ongoing notice-and-comment rulemaking proa::$ can give rise to Article Ill standing. 

B. Murray cannot show that the impacts it cites are traceable to the 
Proposed Rule and would be averted if the Court grants relief. 

Even if EPA had promulgated a fim/section 7411(d) rule for power plants in 

J3nuary 2014, Murray's affidavit would still fail to establish Article Ill standing. As a 

coal producer, Murray would not be subject to any requirements if such a rule were 

promulgated. It therefore bears a heightened burden to establish that the downstream 

economic effects it complains of are genuinely trao:sble to EPA's action rather than 

to third parties' independent choiCES, and are redreg:;able here. Lujan, 504 U.S. at 562. 

Specifically, Murray must demonstrate a "substantial probability" that these economic 

effects would not have occurred but for EPA'sJ3nuary 2014 publication, and that, "if 

the court affords the rei ief requested, the [alleged] injury will be removed." A$'n of 

Battery Recyclers. Inc. v. EPA, 716 F.3d 667, 671 (D.C. Cir. 2013) (internal quotation 

omiUed).4 This Murray has not done. 

3 Other c:a:esare inapposite because they addre:s "prudential standing" or the "zone 
of interests" test, not Article Ill standing. _E&, Lexmark lnt'l. Inc. v. Static Control 
Components. Inc., 1348. Ct. 1377, 1386 (2014); Pet.Br. 14 n.3. 
4 The claimants in most of the Article Ill c:a:es Murray cites either were directly 
regulated by the rules in question or a:serted injuries that Murray does not. Sre. e.g., 
Monroe, 750 F.3d at 915; Ethyl Coro., 306 F.3d at 1147-48 (~rting "informational" 
injuries). And in Motor & Equip Mfrs. A$'n v. Nichols, 142 F.3d 449,457 (D.C. Cir. 
1998), EPA did not contest that the rule caused the third-party conduct at i$Ue. 
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For example, Murray's standing affidavit states that several of its power plant 

customers anticipate converting coal-fired units to other fuel sourCES in the 

foreseeable future. These plans often are rot characterized as a response specifically 

to the Proposed Rule, however, but rather to the cumulative regulatory burden under 

other, final regulations that EPA previously promulgated, such as the MATS Rule. Sre 

Murray Decl. W 20, 25. Elsewhere, Murray simply states in conclusory fashion that 

certain customers' power plants have shut down or are slated for closure, without 

providing any reasons for these customers' decisions. & 1{24. Another power plant 

reportedly faCES "uncertainty" about whether it will continue operating beyond 2020, 

but Murray does not identify that plant as a customer. & 1{22. 

Murray also relies on reports identifying regional and national trends towards 

reduced coal production, and the industry-wide conversion of many coal-fired power 

plants to natural gas or other fuel sourCES. But these patterns of industry behavior 

emerged yEErs before EPA published the Propored Rule. Sre Murray Decl. 1m 17-1gs; 

srealso 77 Fed. Reg. 22,392,22,399 (April13, 2012) (prEEmble to April2012 proposal 

under rection 7411(b)); 79 Fed. Reg. at 34,863. As discug:aj in EPA's prEEmble 

statements, there are numerous economic factors independent of EPA's air 

regulations that may explain these long-term trends towards incrEEred use of natural 

s Murray also cites one report predicting that the Proposed Rule will result in reduced 
coal generation capacity in Texas. & 1{21. Murray has no coal production 
operations in Texas, nor supplies any power plant customers there. l.Q.. W 9, 13. 
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gas and decrea:ecl ure of coal in power generation, and Murray's standing affidavit 

makes no attempt to addr€$ such fa:::tors. Nor has Murray shown a "substantial 

likelihood" that power plants will reverre the:e trends if the Court rets aside the 

Propored Rule. Sre Crete Carrier Com. v. EPA, 363 F.3d 490,494 (D.C. Cir. 2004) 

(trucking companies lacked standing to challen~ rule regulating engine manufa:::turers 

bec:aure "'it is entirely conjectural whether the nona-Jency activity' (that is, the engine 

manufa:::turers' production decisions) affecting the pria:s of tra:::tors ... 'will be 

altered or affected' should the EPA rescind [it]") (quoting Lujan, 504 U.S. at 571). In 

short, Murray's affidavit would fail even if EPA had cmpm:t its rulemaking prOCESS. 

C. The Intervenors also lack Article Ill standing. 

If the Court finds that Murray la:::ks standing, then the Intervenors in support 

of Murray also are subject to Article Ill standing requirements. Sre Arizonans for 

Official English v. Arizona, 520 U.S. 43, 65 (1997). None of the Intervenors can 

stand in Murray's shoes, however, bec:aure they did not file within sixty days after 

Federal Rooister publication of the Prepared Rule. 42 U.S.C. § 7607(b)(1); Okla. 

Deo't of Envtl. Quality ("ODEQ") v. EPA, 740 F.3d 185, 191 (D.C. Cir. 2014) (time 

limit is jurisdictional); see Doc Nos. 1520421 & 1523376 (motions to intervene in 

Cere No. 14-1112 filed by National Federation of Independent Busine:a:sand Utility 

Air Regulatory Group, respectively, on Nov. 3 & Nov. 19, 2014); 1523876 Uoint 

notice of intention to intervene filed by State Intervenors on Nov. 21, 2014); 1529468 
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(motion to intervene filed by Peabody Energy Corp. on Dec. 29, 2014).6 Even if not 

untimely, the Intervenors' standing ca:ertions would fail for the recsons discug:aj 

above or in EPA's brief in the related petition brought by states. Sre Brief for EPA in 

Ca:e No. 14-1146at 11-22 (Doc No. 1533964). 

II. THE COURT LACKSJURISDICTION OVER MURRAY'S DIRECT 
CHALLENGE TO THE PROPOSAL FOR ADDITIONAL REASONS. 

Murray bears the burden of demonstrating that the Court has subject-matter 

jurisdiction. Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375,377 (1994). Its 

invocation of the All Writs Act does not change that requirement. Sre In re Tennant, 

359 F.3d 523, 527 (D.C. Cir. 2004) (quoting Strel Co. v. Citizens for a Better Env't, 

523 U.S. 83, 94-95 (1998)); infra Argument Ill. Murray cannot mret that burden here, 

becaurea "prepared" rule is neither "final action" nor ripe for judicial review. 

A. Under the plain text of the Act, neither the Proposed Rule nor the 
supporting legal memorandum is a "final action." 

Section 307(b)(1) of the Act, 42 U.S.C. § 7607(b)(1), governs judicial 

review of EPA's nationally applicable air regulations and is an exclusive remedy. & 

§ 7607(e); ODEQ, 740 F.3d at 191. It lists specific, nationally applicable actions that 

are subject to judicial review- including action "prarvlgatirg . .. any standard of 

6 Moreover, "investor perceptions of the short -term impacts of the Pro pored Rule on 
Peabody's busin€$" are not a cognizable injury under Article Ill. Peabody Br. at 8 
(Doc. No. 1529726); ree Perci~, 714 F.3d at 1323 (conrent agreement did not 
caure injury despite claimant's belief that EPA "likely" would "promulgate a rule 
economically harmful to" energy companies); cf. Gen. Elec. Co. v. J:r:kson, 610 F.3d 
110, 121-22 (D.C. Cir. 2010). 
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performance or requirement under [42 U.S.C. § 7411]" -along with "any other 

nationally applicable regulationspJtmJtae:t, or final a:iia1 taken, by the Administrator 

under this chapter." 42 U.S.C. § 7607(b)(1) (emphasis added). 

Murray relies on a truncated reading of this last phra:e to suggest that although 

Congre:s expre:sly made only "promulgated" standards or requirements under 

section 7 411 reviewable, it also intended to make p1q:xm:l requirements under this 

section subject to judicial review when it referred to review of "any other ... final 

a:::tion." Pet.Br. 38. Murray further contends that becaure the Prepared Rule was 

signed by the Administrator, both the proposal and its supporting legal memorandum 

are "presumptively final." Pet.Br. 48. Murray errs on both counts. 

With respect to Murray's first argument, the plain text of the Act's general 

rulemaking provision, 42 U.S. C.§ 7607(d), unambiguously mandates the procedures 

by which EPA first "prepares" and then "promulgates" all notice-and-comment rules 

subject to that provision, which include all such rules under section 7 411. Sre id. 

§ 7607(d)(1)(C). Section 7607(d) makescloor that onlyapJtmJtae:truleconsummates 

the rulemaking proce:s. Specifically, the Act states that "prepared rules" are to be 

made available for public comment in the Federal Rooister and must include a notice 

specifying the period available for public comment. ~ § 7607(d)(3). "Promulgated 

rules," in contrast, are only i$Ued af/e'"the public comment period and must be 

a:::companied, inter alia, by "an explanation of the reasons for any major changes in 

the promulgated rule from the prepared rule," and "a responre to a3ch of the 
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significant comments, criticisms, and new data submitted in written or oral 

pre:entations during the comment period." & § 7607(d)(6)(A)(ii), (B). 

Bec:aure the Act is so precire in referring to "prepared" and to "promulgated" 

rules, giving ecd1 term a distinct meaning, the fact that the judicial review provision in 

42 U.S.C. § 7607(b)(1) m/yrefers to "promulgated," not prepared, rules when 

describing actions that are subject to this Court's review is dispositive. "It is ~nerally 

presumed that Congress acts intentionally and purporely when it includes particular 

langua-Je in onerection of a statute but omits it in another." So. Coast Air Quality 

Mgmt. Dist. v. EPA, 472 F.3d 882,894 (D.C. Cir. 2006) (internal quotation omitted); 

sre, ~,City of Chicroo v. Envtl. Def. Fund, 511 U.S. 328,337-38 (1994). Had 

Congress intended that prepared rules be subject to immediate judicial review, it 

could readily have made that clear by including "action prq:rsirgcr promulgating 

[requirements under rection 7411 and other listed items]" on the list of specific 

actions subject to review. Congress chore, instead, specifically to authorize review 

only of final action "promulgating" such requirements. 

The fact that 42 U.S. C.§ 7607(d)(7)(B) limits judicial review to "[o]nly" there 

objections "raired with recsonable specificity during the period for pub I ic comment 

(including any public hearing)" further supports the conclusion that only 

"promulgated," not "prepared" rules governed by recti on 7607( d)'s proca::lures are 

subject to judicial review. If a claimant could petition for review of a prepared rule 
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without first submitting comments and awaiting EPA's final action in response to 

those comments, this limitation would make no sense. 

Moreover, when the phra:e "other ... final action taken" is rood in conjunction 

with the oorlier list of ::(Eific "promulgated" actions- rather than rEEding the latter 

phra:e in isolation as Murray does- it becomes cloor that "other ... final action" 

logically refers not to any of the specific "promulgated" re-Julations al roody I isted as 

reviewable (such as requirements under section 7 411 ), but to citer types of final 

actions EPA may take that do not involve notice and comment.7 REEding this phra:e 

to afro encompa:s judicial review of "proposed requirements under recti on 7 411 " 

would effectively nullify the Act's provisions mandating the procedures by which such 

requirements may be made final through "promulgation." Sre Whitman v. Am. 

Trucking A$'ns, 531 U.S. 457,485 (2001) (Act may not be construed in a manner 

that "nullifies textually appl ic:able provisions"). Congr€$' choice not to subject 

proposed rules to judicial review until they are "promulgated" must be given effect. 

That the Act provides for judicial review of promulgated re-Julationseven if 

they are the subject of administrative petitions for reconsideration (Pet.Br. 50) does 

not contradict this plain rEEding of the statutory text. Whether or not a petition for 

7 One example of a non-notice-and-comment "final" action of which this phrase 
authorizes judicial review is an action under 42 U.S.C. § 7410(c)(1)(A) ("find[ing] that 
a State has failed to make a [state implementation plan] submi$ion ... "). 

20 

ED_ 000948 _ 00008406-00036 



FOIA EPA-HQ-2016-009655 

reconsideration has bren filed, the relevant question for purpoo:s of the judicial 

review provision is whether the regulation has bren "promulgated" in the manner the 

Act requires. The Proposed Rule here has not. 

Murray's recond contention -that EPA's Propored Rule and supporting legal 

memorandum may be "presumed" final bec:aure of the Administrator's signature on 

the preamble, Pet.Br. 48-49- is not supported by the ca:e Murray cites. In National 

Automatic Laundry and CIEEning Council v. Shultz, 443 F.2d 689 (D.C. Cir. 1971 ), 

the Court revievvecl a Department of Labor advisory letter i$Ued pursuant to the Fair 

Labor Standards Act. .lit at 689. Thus, not only was Schultz decided under a 

different statute than the CAA and prior to the Supreme Court's clarification of the 

test for determining "finality" in Bennett v. Spoor, 520 U.S. 154 (1997), but the Court 

there did rot suggest that a "presumption of finality" could apply to a "proposed rule" 

pub I ished as part of a notice-and-comment prOCESS, as no such proposal was at i$Ue. 

Instead, the Court specifically limited the scope of its holding to "interpretative 

rulings." Shultz, 443 F.2d at 702. 

However valid a presumption of finality may have bren in the narrow ret of 

circumstanCES acldr~ by Shultz, it makes rorenre in the context of the CAA's 

notice-and-comment rulemaking prOCESS. The CAA mandates that aey "proposed 

rule" subject to the rulemaking procedures in rection 7607(d) be accompanied by a 

"statement of basis and purpore" that includes, inter alia, "the major legal 

interpretations ... underlying the proposed rule." 42 U.S.C. § 7607(d)(3)(C). Thus, 
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by retting forth relevant legal interpretations in the pra:mble to the Proposed Rule 

and supporting legal memorandum (s:e Pet.Br. 45-47), EPA was merely taking a step 

that the Act requires for ayproposed rule governed by rection 7607(d). 

Moreover, the Administrator routinely signs proposed rules that are nationwide 

in scope, such as this one, becaure the Administrator is the only a-Jency official 

authorized to take such administrative action. Thus, were the Court to adopt 

Murray's "presumption," aeyproposed nationwide air rule could potentially be 

considered "final" and immediately reviewable in this Court without waiting for the 

conclusion of the rulemaking prOCESS. Were such a preca::lent established, claimants 

that disa'Jrre with EPA's legal interpretations in any future proposed rule under the 

CAA likely would be btrB:Jto sue within sixty days of publication of the proposal in 

order to avoid the risk that their challenge might otherwire be deemed untimely.8 

In short, Murray's suggested approach for determining "finality" is wholly at 

odds with the text of the Act's rulemaking and judicial review provisions and would 

destroy the orderly scheme that Congress established. Dismi$ing Murray's petition, 

in contrast, would uphold the "prescribed order of decisionmaking" in which "the 

first decider under the Act is the expert administrative a-Jency, the recond, federal 

judges." Am. Elec. Power Co .. Inc. v. Connecticut, 131 S. Ct. 2527,2539 (2011). 

sSre42 U.S.C. § 7607(b)(1). 
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B. Murray cannot satisfy either prong of the Bennett finality test. 

1. TtePtrp:m:J Rule did rotcr:rs.mrete tte mk3rakirgptr1FSS. 

Although it is clear that the Prepared Rule and supporting legal 

memorandum are not final actions for the recsons explained above, the familiar 

finality test articulated in Bennett reinforCES this conclusion, as this Court 

held when dismi$ing premature challenges to EPA's 2012 prepared rule under 

section 7411(b). Las Briscs Energy Ctr .. LLC v. EPA, No. 12-1248 & consolidated 

ca:es (Order dated Dec. 13, 2012) (Attcdl. A). 

To be final, an a:::tion ( 1) "must mark the consummation of the a'Jeflcy's 

decisionmaking prOCESS" and "must not be[] merely tentative or interlocutory"; and 

(2) it "must be one by which rights or obligations have bren determined, or from 

which legal consequenCES will flow." Bennett, 520 U.S. at 177-78. Murray cannot 

demonstrate that the first criterion is met here, becaure the Prepared Rule clearly 

does not represent "the consummation of [EPA's] decision-making prOCESS." The 

prOCESS by which the Administrator promulgates "standards of performance" and 

other "requirements" under section 7 411 is prescribed by 42 U .S.C. § 7607( d) as 

shown above, and EPA indisputably has not completed that prOCESS. Therefore, the 

Propored Rule is an "interlocutory" a:::tion. Bennett, 520 U.S. at 178. 

The Prepared Rule is also "tentative," id., in that EPA has sought comments 

on all aspects of the proposal - including on the legal questions at the heart of 

Murray's challenge- and EPA may modify its final action in any number of ways in 
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responre to there comments. Sre 79 Fed. Reg. at 34,853/2 (EPA "solicits comment 

on all aspects of its legal interpretations, irdLdirg ttedifr1..5sicn in tte L€1]31 tvBracrriuri') 

(emphasis added); id. at 34,835/2 (EPA Eeeks "public comment on all aspects of this 

proposal"). Hypothetically, it would be well within EPA's administrative discretion to 

i$Ue a supplemental proposal, i$Ue a modification to the Prepared Rule, or even 

withdraw it entirely if the Administrator determined, after consideration of the 

comments, that such action was appropriate. Sre 79 Fed. Reg. 1352 and 79 Fed. Reg. 

1430 (~n. 8, 2014) (notiCES withdrawing April2012 proposal and substituting a new, 

substantially different proposal under rection 7411(b)). 

Murray insists that the legal interpretations in the preamble and supporting 

legal memorandum are phra:ecl in an "unequivocal" or conclusive manner, and argues 

that becaure EPA employed such phrasing, the Court may review the Prepared Rule 

despite the acknowledged p0$ibility that EPA may not promulgate a rule or may 

modify the proposal. Sre generally Pet.Br. 45-55. But the abrence of hedge-words 

does not render a "prepared" notice-and-comment rule definitive. While courts 

sometimes ascertain finality ba:ecl on the a-Jency's choice of langua-Je or other 

contextual clues in c:a:es involving a-Jency letters,9 guidance statements, 10 or other 

9 .Efl,.:. Harrison v. PPG Indus .. Inc., 446 U.S. 578 (1980). 
10 Efl.:., Appalachian Power Co. v. EPA, 208 F.3d 1015, 1028 (D.C. Cir. 2000). 
Murray's reliance on Appalachian Power is especially ironic, since the Court held that 
it was error to adopt a guidance statement without going through notice and 
comment. 208 F.3d at 1028. Here, Murray s:eks to ttoorl the notice-and-comment 
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a:::tionsrotsubject to statutory notice-and-comment rulemaking requirements,11 here 

the decision-making proa::$ EPA must follow is spelled out in the Act itself. 

Murray's reliance on Whitman v. American Trucking A$0Ciations, 531 U.S. 

457 (2001 ), is also misplaced (Pet.Br. 49, 51, 57). There, the Supreme Court held that 

an interim policy for implementing NAAQSwas reviewable, in part, because EPA 

had published the policy in conjunction with the proposed rule and fte?adopted the 

pol icy in the preamble to the final rule "in I ight of" the comments it received. ~at 

477-79. Here, in contrast, EPA's challenged preamble and supporting legal 

memorandum have only bren published with the Proposed Rule for the purpose of 

s:ekirgcomments on EPA's legal interpretations, and EPA has not yet considered and 

responded to those comments as the Act requires. 

2. Prq:nsirg a nJe(Jf£1fEs ro birr:Jirg tgal CITfii:/LE:rre. 

Murray ~rts that the second prong of Bennett's test is satisfied (Pet.Br. 55-

57), but never explains how EPA's mere publication of a rulemaking proposal could 

impose legal conrequena:s or determine rights or obi igations. Bennett, 520 U.S. at 

177-78. No state or potentially regulated entity -let alone Murray- is "required" to 

proa::$ by asking the Court to review the merits before EPA has the opportunity to 
consider and respond to the comments it received. 
11 £&, Sockett v. EPA, 132 S. Ct. 1367, 1369 (2012) (administrative compliance order). 
Other ca:esare irrelevant because they did not address finality. £&, Athlone Indus. 
v. Consumer Prod. Safety Comm'n, 707 F.2d 1485 (D.C. Cir. 1983). 
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do anythirg ba5ed on the Prepared Rule. Only a final regulation promulgated in 

conjunction with EPA's respons:s to comments would have such effect. 

C. Murray's challenges are unripe. 

In as925Sing ripeness, this Court "focus[es] on ... the 'fitness of the i$Ues for 

judicial decision' and the extent to which withholding a decision will caure 'hardship 

to the parties."' Am. Petroleum lnst. ("API") v. EPA, 683 F.3d 382,387 (D.C. Cir. 

2012) (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967)). "[A] dispute is 

not ripe if it is not fit ... and ... it is not fit if it does not involve final agency a:::tion." 

Holistic Candlers & Consumers A$'n v. Food & Drug Admin., 664 F.3d 940,943 n.4 

(D.C. Cir. 2012) (internal citations omitted). 

Becaure fitness is so plainly lacking when a claimant s:eks judicial review of a 

legal dispute that may be mooted by the outcome of a pending notice and comment 

rulernaking proce:s, this Court historically has dismig:aj such claims as unripe. ~. 

~. API, 683 F.3d at 386; Atlantic States Lgal Found. v. EPA, 325 F.3d 281, 284 

(D.C. Cir. 2003); Utility Air Rooulatory Group v. EPA, 320 F.3d 272, 278-79 (D.C. 

Cir. 2003); Action on Smoking & HEEith v. Dep't of Labor, 28 F.3d 162, 165 (D.C. 

Cir. 1994); a:::cord Las Briscs (Order dated Dec. 13, 2012) (Attach. A); s:e also Brief 

for EPA in Cere No. 14-1146at 28-31. This Court should likewire dismi$ Murray's 

premature petition. 
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Ill. THE COURT LACKSJURISDICTION TO ISSUE A WRIT OF 
PROHIBITION TO STOP THE ONGOING RULEMAKING. 

Murray cannot overcome the non-final nature of the a:::tion it challenges by 

invoking the All Writs Act. Murray attempts to convince the Court otherwire by 

mixing together disparate bits of All Writs Acts jurisprudence, with a dash of the 

collateral order doctrine and other inapposite c:a:e law thrown in for good l11eCS..Ire. 

Sre Pet.Br. at 39-41. But Murray's writ request remains half -baked. The All Writs 

Act does not confer jurisdiction where it is otherwire lacking; a writ is unavailable 

where there is another legal remedy; and writ i$Uance is a rare occurrence that has 

bren confined to limited categories of circumstanCES, none of which apply here. 

A. A writ may issue to aid, but not enlarge, jurisdiction. 

Murray ignores key constraints on the Court's authority under the All Writs 

Act. That a:::t "is not itself a grant of jurisdiction." In re Tennant, 359 F.3d 523, 527 

(D.C. Cir. 2004). Rather, it "confines the [court's] authority to the i$Uance of proa::$ 

'in aid of' the i$Uing court's jurisdiction" and "does not enlarge that jurisdiction." 

Clinton v. Goldsmith, 526 U.S. 529, 534-35 (1999). It "can never provide jurisdiction 

to a court that does not and would not otherwire have jurisdiction." Avuda. Inc. v. 

Thornburgh, 948 F.2d 742,755 (D.C. Cir. 1991) (vacated on other grounds). 

Here, entertaining a challenge to the ongoing section 7411(d) rulemaking would 

impermi$ibly enlarge the Court's jurisdiction. As discug:aj above, it is well-

established that courts only have jurisdiction to review final a-Jency a:::tion. Allowing 
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Murray to challen~ the Prepared Rule would allow parties to bypa:s the limitations 

imporecl by Congre:s in 42 U.S.C. § 7607(b)(1), thus enlarging the Court's 

jurisdiction. Ayuda, 948 F.2d at 755 ("Surely" a "court may not ure the All Writs Act 

to exercire jurisdiction over an a-Jency ... I::Fiotea are is ripe or the a-Jency's a:::tion is 

final. Otherwire ... courts could a:sily circumvent there jurisdictional bars."). 

Moreover, premature review of the rulemaking would impede, not aid, the 

Court's exercire of its jurisdiction, as it plco:s the Court in the position of having to 

review an a-Jency position that is not fully developed. As this Court explained in 

Telecomms. Re:earch & Action Ctr. v. FCC ("TRAC"), 750 F.2d 70, 79 (D.C. Cir. 

1984) (quotation omitted), "[p]ostponing review until relevant a-Jency procreclings 

have been concluded permits an administrative a-Jency to develop a fa:::tual record, 

[and] to apply its expert ire to that record." Murray suggests that there steps are 

unnea::g:;ary here bec:aure its challen~ "focures exclusively on the legal basis" for the 

rulemaking and "will never be ciEErer." Pet.Br. 43. But that ignores the value of 

comments received from Murray and others on the i$Ue raired. Such comments- of 

which EPA has received many- may alter EPA's or the Court's analysis. lnclrecl, if 

an i$Ue is rot raired in comment with ra:sonable specificity, it cannot be raired on 

judicial review. Sre42 U.S.C. § 7607(d). This further underscores that Murray's 

challen~ is inconsistent with the review proce:s Congre:s prescribed in the Act. 
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B. A writ is only avai I able where there is no other legal remedy. 

A writ is "an extraordinary remedy that is not available when review by other 

means is p0$ible." TRAC, 750 F.2d at 78. Here, the Cloon Air Act alroody provides 

a specific remedy for an allegedly "ultra vires" rule: review under its judicial review 

provision, 42 U.S.C. § 7607(b)(1), once the rule is final. Thus, "review by other 

means" is not only p0$ible, but certain here. 

Murray sugg:sts, with much hyperbole, that review of the final rule is not an 

cdrtLBie remedy bec:aure states and industry will have to expend resourCES before the 

rule is finalized. Pet.Br. 42-43 (complaining that the "specter of the mandate" may 

force coal plants to shut down, and "States must immediately devote tremendous time 

and resourCES"). As discug:aj in Section I, that claim is factually unsubstantiated. But 

in any event, such concerns do not justify i$Uing a writ where the challenged action 

will be reviewable in the normal courre. Sre Public Uti I. Comm'r of Or. v. Bonneville 

Power Admin., 767 F.2d 622, 630 (9th Cir. 1985) (rejecting argument that writ should 

i$Ue bec:aure delay would c:aure irreparable harm). 

C. An extraordinary writ may issue only in certain circumstances. 

Bec:aure an extraordinary writ may only i$Ue "in aid of" a court's jurisdiction, 

courts have entertained petitions for a writ only in certain narrow categories of 

circumstanCES, otherwire concluding that jurisdiction is lacking. 

First, "[t]he traditional ure of the writ in aid of appellate jurisdiction ... has 

bren to confine an inferior court to a lawful exercire of its prescribed jurisdiction or 
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to compel it to exercire its authority when it is its duty to do so." Roche v. 

Evaporated Milk A$'n, 319 U.S. 21, 26 (1943); s:ealso I.C.C. v. U.S. ex rei. 

Campbell, 289 U.S. 385,394 (1933) ("Mandamus is an appropriate remedy to compel 

a judicial officer to act. It may not be ured as a substitute for an appeal ... "). 

Second, appellate courts have i$Ued writs to address non-jurisdictional lower 

court action where "resolution of an important, undecided i$Ue will forestall future 

error in trial courts, eliminate uncertainty and add importantly to the efficient 

administration of justice." Colonial Times. Inc. v. Gasch, 509 F.2d 517, 524 (D.C. 

Cir. 1975). Such ca:es have ~nerally addreg:ed discovery orders, s:e, ~. 

S:hla:enhauf v. Holder, 379 U.S. 104 (1964), which "are often collateral to the 

litigation and thus lost to appellate review .... " Gasch, 509 F.2d at 526. 

Third, courts "have the authority, under the All Writs Act, 28 U.S.C. § 1651, to 

i$Ue a writ of mandamus" in regard to a;Jency action where an a-Jency has 

"unreasonably delayed" taking action required of it by law. Sierra Club v. Thomas, 

828 F.2d 783, 795-96 (D.C. Cir. 1987); TRAC, 750 F.2d at 76 (court had jurisdiction 

over petition for a writ of mandamus alleging unduly lengthy delay by the FCC in 

responding to complaint).12 The delayed action must lie within the Court's future 

jurisdiction, s:e Tennant, 359 F.3d at 529, and i$Uance of the writ must be nea::g:;ary 

12 After Thomas and TRAC, Congress amended the Clean Air Act so that 
unreasonable delay claims are now heard in district court. See42 U.S.C. § 7604(a). 
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"to protect [that] future jurisdiction." TRAC, 750 F.2d at 76. In other words, the 

court may only a:sume jurisdiction if "the a'Jeflcy might forever evade our review and 

thus escape its duties [while] we awaita::l final a:::tion." Thomas, 828 F.2d at 793. 

Murray's petition fits into none of the:e thrre categories. It does not address a 

lower court's exercise of jurisdiction it la:::ks or refusal to exercise jurisdiction, but 

rather the substance of administrative action. It also does not fit into the 

Gcsch/S:hlcgenhauf category, not only because it does not address lower court 

a:::tion, but also because the goals of preventing similar errors and furthering the 

"efficient administration of justice" by addressing an i$Ue that might otherwise evade 

review are not in play here. To the contrary, "[r]efusing intervention in current 

a-Jency procreclings ensures a-Jainst premature, p0$ibly unnea::g:;ary, and piecemeal 

judicial review." Bonneville Power, 767 F.2d at 629. The i$Ue Murray rais:s can be 

addre:sed when a final rule is before this Court. While that i$Ue may be important 

and undecida::l, "[n]ot every i$Ue of first impression or every 'basic, undecida::l' 

problem should be the basis for mandamus relief." Gcsch. 509 F.2d at 525. 

The third category- the only one addressing cg:rzya:::tion as opposed to lower 

court action- is also inapposite because, unlike in TRAC and the other ca::es in this 

vein, Murray does not challenge a-Jency relay that might frustrate the Court's review of 

final action. Rather, it is Murray that would deprive the Court of the opportunity to 

review a final rule by demanding that the a-Jency take no a:::tion. 
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Murray attempts to overcome the traditional limitations on the availability of an 

extraordinary writ by cobb I ing t~ther isolated aspects of some of the above c:a:es, 

while ignoring the corresponding limitations. Murray relies heavily on Ga:;ch and 

S:hla:enhauf as authorizing review of "new and important problems" (Pet.Br. 39) -a 

label that could apply to any number of c:a:es- but conveniently ignores that there 

c:a:es were limited to addressing district court discovery orders that might have 

otherwise been "lost to appellate review." Ga:;ch, 509 F.2d at 526. Petitioner points 

to Thomas and TRAC as holding that the Court can review non-final a'Jency action 

(Pet. at 24 ), but glcm:s over the I imitation of there holdings to undue delay claims 

where the court's opportunity to review the a-Jency's action might be frustrated by a 

failure to take action. Thomas, 828 F.2d at 793; TRAC, 750 F.2d at 76. Petitioner 

also fails to mention that the Court declined to i$Ue the writ in both c:a:es. .lit 

D. No authority supports the issuance of a writ here. 

Apparently recognizing that the All Writs Act is insufficient to achieve its ends, 

Murray turns to several other inapposite doctrines and c:a:es. Pet.Br. 40-41. Not one 

of them supports its arguments. 

Murray cites McCulloch v. Sociedad Nacional, 372 U.S. 10 (1963), as holding 

that a court can enjoin non-final action that involves "public questions particularly 

high in the scale of our national interest." Pet.Br. at 40. But no party challenged 

jurisdiction in that c:a:e, regarding whether the N LRB could hold an election on a 

Honduran ship. Addressing jurisdiction on its own initiative, the Court noted that the 
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N LRB's a:::tion "aroused vigorous protests from foreign governments," creating "a 

uniquely compelling justification for prompt judicial resolution of the controversy." 

372 U.S. at 16-17. While the Prepared Rule has certainly drawn "vigorous protests" 

from Murray and others, such protests- which occur often in a-Jency rulemakings

do not pre:ent the same type of "compelling justification" for bypa:sing normal 

jurisdictional rules as the international incident at issue in McCulloch. 

Murray also relies on Lreclom v. Kyne, 358 U.S. 184, 187-91 (1958). But there, 

the National Labor Relations Board conceded that the district court had jurisdiction 

under a ~neral review provision, mk:ss the National Labor Relations Act specifically 

deprived it of such jurisdiction. ~ Here, there is no such general grant of 

jurisdiction that allows review of non-final EPA a:::tion, and the All Writs Act cannot 

fill that void. As discug:aj above, it does not "enlar~" the Court's jurisdiction. 

Finally, Murray relies on Meredith v. Federal Mine Safety and Health Review 

Commi$ion, 177 F.3d 1042 (D.C. Cir. 1999), for the proposition that the Court may 

review non-final a:::tion under the collateral-order doctrine. Pet.Br. at 41. But Murray 

offers no support for its bare ~rtion that the prerequisites for application of that 

doctrine- conclusiveness and unreviewability- have bren met, even though the 

challenged rulemaking has not concluded and the Court will have the opportunity to 

review the resulting final rule under 42 U.S.C. § 7607(b)(1) once it does. 

Murray's argument for i$Uanre of an extraordinary writ is, in ~nee, that the 

challenged rulemaking is really important. But even if true, that is not enough. There 
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is simply no authority for the remarkable proposition Murray advanCES: that the 

Court can halt an ongoing rulemaking under the auspiCES of the All Writs Act. As in 

other c:a:es where a party has attempted to ure that I imited tool to achieve a novel 

end, the Court should reject this argument. Sre In re Bluewater Network, 234 F.3d 

1305, 1312 (D.C. Cir. 2000) ("petitioners cannot ure the pre:ent mandamus action to 

challen~ the substance of" temporary re-Julations). 

IV. THE COURT SHOULD NOT STOP THE RULEMAKING BASED 
ON ONE INTERPRETATION OFAN AMBIGUOUS PROVISION. 

If it r63Ches the merits, the Court should decline to take the extreme step of 

ordering EPA to stop an ongoing rulemaking ba:ecl on Murray's preferred 

interpretation of a patently ambiguous provision. 

To prevail on the merits at this preliminary starJe, Murray must show that its 

interpretation of rection 7411(d) of the Act- under which EPA is barred from 

acldr€$ing rmhazarrb..s pollutants emitted by a source cate-Jory becaure it has 

re-Julated hazarrb..s pollutants from that source cate-Jory- is clearly and indisputably 

the only p0$ible 'NC!f to interpret that provision. Pre Chevron. U.S.A .. Inc. v. 

Natural ResourCES Def. Council, 467 U.S. 837 (1984) (a court must accept an 

arJency's rEESOnable construction of an ambiguous provision); In reUnited States, 

925 F.2d 490, 1991 WL 17225, at *2 (D.C. Cir. Feb. 11, 1991) (a writ may i$Ue only 

where the "right to i$Uance ... is 'ciEEr and indisputable"') (quoting Kerr v. U.S. 

Dist. Court for N. Dist. of Cal.. 426 U.S. 394,403 (1976)). 
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Murray cannot make that showing. The text of section 7411(d), even cs 

amended by the Houre alone, does not require Murray's interpretation; the legislative 

history and statutory context do not favor it; and Murray improperly discounts the 

Senate'sarnendment to section 7411(d), which would plainly allow EPA to regulate 

power plants' emi$ions of carbon dioxide. Moreover, even under Murray's 

interpretation of section 7411(d), EPA would still have the authority to regulate 

naturalg:splmts, thus, in seeking to halt the rulemaking (which acldreg:es both coal-

and natural gas-fired plants) in its entirety, Murray is seeking relief that would 

preclude EPA from exercising authority that even Murray does not dispute EPA hcs. 

EPA must have the opportunity to proffer its own interpretation of section 

7 411 (d), acldr€$ing all of the above, after completing its analysis and considering the 

comments it hcs received from Murray, Intervenors, and thousands of others. Then, 

this Court can properly consider whether that interpretation is recsonable in light of 

the statute's text, context, and legislative history, cs well cs common renre. 

A. Section 7411(d) need not be read as Murray insists. 

Murray contends that there is only one way to rood section 7411(d): cs barring 

regulation thereunder of a// emi$ions from a source category once that source 

category's1Ezaltb.semi$ions have bren regulated under section 7412. Not so. As 

EPA hcs previously explained, 13 that provision -even cs amended by the Houre only 

13 Becaure EPA discug:aj there alternative interpretations at length in both its 
Responre to [Writ] Petition in this care (p.28-30) and in its brief in the companion 
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- is rife with ambiguity and subject to several other p0$ible interpretations. All 

except Murray's proposed rEEding would authorize regulation of rm-tezarcb..s 

{DIIula1ts, such as carbon dioxide, emitted by power plants. 

First, the literal text of the House-amended version of rection 7411(d) (set 

forth in the U.S. Code) can be rEEd as authorizing EPA to addr€$ power plant 

emi$ions under that provision so long as the pollutant in question (here, carbon 

dioxide) is not a criteria pollutant. This interpretation is apparent once one focuses 

on the way the thrre qualifying clauses in the text are joined: 

The Administrator shall prescribe regulations ... under which ecd1 State 
shall submit to the Administrator a pla11 which (A) ~tablishes stan~rds of 
performance for any existing source for any air pollutant [1] for which air 
quality criteria have not bren i$Ued or [2] which is not included on a list 
published under rection 7408(a) of this title or [3] emitted from a source 
category which is regulated under section 7412 of this title .... 

42 U.S.C. § 7411(d)(1) (emphasis and internal numbering added). BecauseCongrE$ 

used the conjunction "or" rather than "and" between the thrre clauses, they would be 

more naturally rEEd as alternatives, rather than requirements to be imposed 

simultaneously.14 In other words, the I iteral langua-Je of recti on 7 411 (d) provides that 

the Administrator may require states to establish standards for an air pollutant so long 

ca:e West Virginia v. EPA, No. 14-146 (Brief for Respondent pp.35-40), it will 
provide a more condensed trEEtment here. 
14 Merriam Webster defines "or" as "a function word [used] to indicate an alternative 
<coffreortEE> <sinkaswim>." At http:/ /www.merriam-
webster.com I dictionary/ or. 
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csatterair quality criteria have not bren established for that pollutant, a one of the 

remaining criteria is met. Air quality criteria have not bren i$Ued for C02; thus, 

whether power plants have bren regulated under recti on 7 412 is arguably irrelevant. 

Section 7411(d) could also be literally read cs requiring regulation of power 

plant carbon dioxide emi$ions bec:aure of the la:::k of a negative before the third 

claure. Petitioner presumes that the negative from the recond claure was intended to 

carry over, implicitly inrerting another "which is not" before "emitted from a source 

category." But the text (csamended by the Houre) says that EPA "shall" require 

standards for "any air pollutant ... emitted from a source category which is regulated 

under rection 7412." 42 U.S.C. § 7411(d)(1). Thus, rection 7411(d) can also be 

literally read cs requiring EPA to regulate emi$ions of a pollutant from a source 

category if that category is regulated under recti on 7 412. 

Next, the Houre chore to ure the term "regulated," which is inherently 

ambiguous. As the Supreme Court he£ explained, when interpreting that term, an 

a-Jency must consider l!l.IEt is being regulated. Sre Rush Prudential HMO. Inc. v. 

Moran, 536 U.S. 355, 366 (2002) (It is nece:sary to "pars[e] ... the 'what"' of the term 

"regulates."); UNUM Life Ins. Co. of Am. v. Ward. 526 U.S. 358,363 (1999) (the 

term "'regulates insurance' ... require[s] interpretation, for [its] meaning is not 

'plain."') Here, the "what" being "regulated under rection 7412" is a source category's 

emi$ion of specific hazardous pollutants. Thus, EPA could recs:>nably conclude that 

it is only precluded from regulating souras in regard to a particular pollutant under 
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section 7411(d) if thoresoura:sarealready "regulated under section 7412" with lff(Hi 

tothats:rre{XJ/Iutant. This is precirely the sort of "recsonable, context-appropriate 

meaning" that the &lpreme Court has directed EPA to give such ambiguous terms. 

Utility Air Rooulatorv Group v. EPA (UARG), 1348. Ct. 2427,2440 (2014). 

Moreover, the phra:e "which is regulated under section 7412" is ambiguous in 

regard to the object(s) it modifies. Petitioner a;sumes it modifies "source category," 

but it may also or instead modify "air pollutant." "As enemies of the dangling 

participle well know, the English langucge does not always force a writer to specify [to 

what] ... a modifying phra:e relates." Young v. Cmty. Nutrition lnst., 476 U.S. 974, 

980-81 (1986) (FDA's interpretation therefore gets Chevron deference). If Congr€$ 

intended the phra:e "which is regulated ... " to modify "air pollutant," then regulation 

would be barred only if a source category was already regulated under section 7412 ti::r 

ttes:rre{XJ/Iutant EPA :D..f/7t to teJ.ilafeurr:J:;rsrJ:ia?7411(d). 

Finally, the claure "emitted from a source category which is regulated under 

section 7412" is ambiguous as a whole becaure it modifies the ambiguous phra:e "any 

air pollutant." 42 U.S.C. § 7411(d). As the&lpreme Court recently noted, "any air 

pollutant" is routinely given a "context-appropriate meaning." UARG, 1348. Ct. at 

2439. Here, context suggests that "any air pollutant" "emitted from a source category 

which is regulated under section 7412" should be understood as referring only to any 

h:Jzafrb.sair pollutants, since hazardous pollutants are what section 7412 acldrES9:5. 
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Murray address:s none of the:e textual ambiguities. Rather, it blithely ~rts 

that "[t]heSupreme Court has ... already confirmed ... that the text of Section 

[74]11 (d) as reflected in the United States Code prohibits EPA from mandating state-

by-state standards .... " Pet.Br. 17.15 The Supreme Court has done no such thing. 

In a footnote in American Electric Power v. Connecticut, the Court said: 

"EPA may not employ § 7 411 (d) if existing stationary sourCES of the pollutant 
in question are regulated under the national ambient air quality standard 
program§§ 7408-7410, or the 'hazardous air pollutants' program,§ 7412." 

131 S. Ct. 2527, 2537 n.7 (2011) (" AEP" ). First, the i$Ue pre:ented here- whether 

section 7411(d) bars regulation of a// emi$ions from a source category once hazarrb..s 

emi$ions from that category have bren regulated under section 7412- was not raised 

or addr~ in AEP. To the contrary, industry petitioners ~rted in briefing that 

"EPA may ... require States to submit plans to control" power plants' greenhoure 

15 Murray also claims that EPA has "acknowledged that the text of Section 
[74]11(d) ... unambiguously prohibits doubly regulating existing source categories." 
Not true. As di~ in EPA's brief in West Virginia (pp.51-53), while, in the 
preamble to a 2005 rule that was overturned, EPA stated that the interpretation of 42 
U.S.C. § 7411(d)adva.'1ca::l by Murray herevv'CS "a literal reading" of that text 
(emphasis added), it neverthel€$ concluded that the text was ambiguous, not only 
ba::aure of the Senate amendment, but also bec:aure of context and legislative history. 
8:E 70 Fed. Reg. 15,994, 16,031-32 (Mar. 29, 2005) ("Such a reading would be 
inconsistent with the ~neral thrust of the 1990 amendments .... We do not believe 
that Congr€$ sought to eliminate regulation for alar~ category of sourCES ... "). No 
party di5a'Jrrecl. Rather, the question raised then was whether section 7411(d) 
authorized regulation thereunder of a hazarrb..s{DIIula1twhere that pollutant was 
listed, but not actually regulated, under section 7412. In any event, EPA is not tied to 
statements in the preamble of a va::ated rule, and it should not be criticized for failing 
to explore all p0$ible meanings of the Houre amendment in that context, particularly 
given that the argument Murray now ~rts was not raised in that rulemaking. 
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gasemi$ions under 42 U.S.C. § 7411(d), 16 and reiterated at argument -which took 

place afler EPA prepared the MATS Rule- that EPA has "the authority to consider 

[grrenhouse gas] standards under section [74]11. "17 

Furthermore, the phrcre "of the pollutant in question" arguably indicates that 

the Supreme Court understood the prohibition to be pollutant-specific. The structure 

of the Court's statement also so suggests, as the Court's references to the NAAQS 

program and hazardous pollutant program are parallel, and it is indisputable that the 

NAAQS exclusion is criteria-pollutant specific. 18 Thus, if the Supreme Court's dicta 

in AEP means what Murray believes, then it is at least half wrong. 

Finally, the holding of AEP- that section 7411 "spa3ks directly to emi$ions of 

[C02] from the defendants' [power] plants," 131 S. Ct. at 2537- undercuts Murray's 

position, particularly since it post-dates the i$Uance of the final MATS Rule. 

The Supreme Court has not yet grappled with the myriad ambiguities of section 

7 411 (d), and its pa$ing reference to the langLaJe of that provision in AEP does not 

inform the analysis here. What is evident, at this point, is that this is no "ca::e of 'clear 

right"' concerning a "clear statutory provision," TRAC, 750 F.2d at 79, and so the 

Court should neither i$Uea writ of prohibition nor ret aside the Prepared Rule. 

16 Brief for Pet's, No. 10-17 4, 2011 WL 334707, at *6-7. 
17 Transcript, 2011 WL 1480855, at *16-17. 
18Sre42 U.S.C. § 7411(d)("The Administrator shall prescribe regulations ... [requiring 
states to] establishO standards of perforrrance for any existing source for any air 
pollutant (i) for which air quality criteria have not bren i$Ued ... ). 
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B. The Act's structure, purpose, context, and legislative history do 
not favor Murray's authority-nullifying interpretation of§ 7411(d). 

Statutory interpretation begins with the text, but does not end there. As this 

Court has explained, "[t]he I iteral langLaJe of a provision taken out of context cannot 

provide conclusive proof of congressional intent." Bell Atlantic Teleohone Cos. v. 

F.C.C., 131 F.3d 1044, 1047 (D.C. Cir. 1997). Rather, the Court "must employ all the 

tools of statutory interpretation, including ... structure, purpose, and legislative 

history." Loving v. I.R.S., 742 F.3d 1013, 1016 (D.C. Cir. 2014) (internal quotation 

omitted). Fully employed here, those tools favor a reading of recti on 7 411 (d) that 

does not bar regulation thereunder of a// emi$ions from a source simply bec:aure its 

1Ezald:l.semi$ionsarealreacly regulated under rection 7412. 

1. Tte Ads S:ndwearr:l p;f'!XIEcmfld with Murrajs inepltiatia?. 

In as925Sing any interpretation of recti on 7 411 (d), the Court should consider 

how the thrre main programs ret forth in the Act work t~ther. Sre UARG, 134 S. 

Ct. at 2442 (a "ra:sonable statutory interpretation must account for ... the broader 

context of the statute as a whole") (quotation omitted). 

Congress designed rection 7411(d) to work in tandem with the NAAQSand 

rection 7412 programs such that, t~ther, the thrre programs cover the full ran~ of 

dan~rous emi$ions from stationary sourCES. Sre supra pp. 3-5. Under Murray's 

reading, there would be a gaping hole in that covera-Je, leaving sourCES' emi$ions of 
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certain pollutants outside the Act's scope. Such a result is starkly at odds with the 

Act's purpore of protecting "public health and welfare." 42 U.S.C. § 7401(b)(1). 

This Court should not rush to adopt an interpretation of rection 7411 that is at 

odds with the Act's purpore and creates gaps in the otherwire-comprehensive scheme 

designed by Congr€$ in 1970. Rather, it should give EPA an opportunity to interpret 

that provision so as to "make renre of the whole." Bell Atl., 131 F.3d at 1047. 

2. Tte tgislatAehislotycmflk::lswith Murra;s ineplfiatim. 

The legislative history of the 1990 Amendments also "makes it plain" that 

Murray's theory of recti on 7 411 (d) "is not a reasonable statutory interpretation." 

United States v. Vogel Fertilizer Co., 455 U.S. 16, 26 (1982). That history is replete 

with langLaJe indicating that Congr€$ sought to expand EPA's regulatory authority 

aerO$ the board, compelling the A~ncy to regulate more pollutants, under more 

programs, more quickly.19 Converrely, no party has identified a single statement in 

the legislative history indicating that Congr€$ simultaneously sought to restrict EPA's 

19 SEES. Rep. No. 101-228at 133 ("the program to regulate hazardous air pollutants 
... should be restructured to provide EPA with authority to regulate industrial and 
area source categories of air pollution ... in the near term"), reprinted in 5 Loois. H ist. 
at 8473; S. Rep. No. 101-228at 14 ("The bill gives significant authority to the 
Administrator in order to overcome the deficiencies in [the NAAQS program]"), 
reprinted in 5 Loois. Hist. at 8354; H.R. Rep. No. 101-952at 336,340,345 & 347 
(diSCU$ing enhancements to Act's motor vehicle provisions, EPA's new authority to 
promulgate chemical accident prevention regulations, the enactment of the Title V 
permit program, and enhancements to EPA's enforcement authority), reprinted in 1 
Loois. Hist. at 1786, 1790, 1795, & 1797. 
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authority under the existing source performance standards program or to create gaps 

in the comprehensive structure of the statute. This strongly suggests that both hous:s 

simply intended to edit section 7 411 (d) to reflect the structural changes made to 

section 7412; i.e., EPA's new mandate to regulate the nearly 200 hazardous pollutants 

Congre:s identified on a source category-by source category basis, rather than 

regulating hazardous pollutants cre-b;-<re. Indeed, that was the conclusion drawn by 

the Congre:sional Re:earch Service shortly after enactment of the 1990 Amendments. 

1 Loois. H ist. at 46 n .1 (characterizing H oure and Senate amendments as "duplicative" 

edits that "change the reference to section 112" using "different langua-Je"). 

Lacking any contemporaneous historical evidence supporting its interpretation 

of section 7411(d), Murray presents a theory as to why Congre:s might have wanted 

to exempt all source categories regulated under section 7 412 from any regulation 

under section 7411 (d): a supposed desire to prohibit "double regulation." Pet.Br. 20. 

Murray posits that "ban[ning] EPA from doubly regulating source categories under 

both Sections [74]11 (d) and [74]12" was "sensibl[e]" because those provisions might 

impose "conflicting or unaffordable requirements." Pet.Br. 19-20. Beyond the lack 

of historical evidence supporting it, there are several things wrong with this theory. 

First, sections 7412 and 7411 regulate different types of air pollutants

hazardous and non-hazardous respectively- although a lay reader of Murray's brief 

would have no idea this was thec:a:e. If the section 7411 and section 7412 programs 

addr~ the same sets of pollutants, then Murray's theory might make some sense, 
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but there is obviously no "double regulation" when the two programs at i$Ueaddr€$ 

different pollutants. Moreover, Murray provides no factual support for its suggestion 

that the controls required under section 7412 to acldr€$ hazardous emi$ions might 

"conflict," technologically, with the controls required under section 7411(d) to 

addr€$ the emi$ions of other pollutants. 

Second, instead of legislating to avoid any regulatory overlap between state and 

federal programs as Murray theorizes (Pet.Br. 19), Congr€$ in fact made it clear that 

sourCES may be simultaneously subject to multiple regulatory programs. Sre 42 U.S. C. 

§ 7416 (authorizing states to require sourCES already regulated under section 7412 or 

other national standards to impereaclditional, nnestrirg:ntstatecontrols). lnclrecl, the 

Title V program, enacted in 1990 and providing for the collection of all regulatory 

requirements applicable to a source into one permit, would be lar~ly unnece:sary if a 

source can only be subject to one program at a time. 

Finally, Murray's suggestion that Congr€$ sought to bar all regulation under 

section 7411(d) once a source category has been regulated under section 7412 in order 

to avoid imposing "unaffordable requirements" is undercut by something Murray 

itself points out: the fact that the standards ret under there programs both 

incorporate cost considerations. Pet.Br. 19; 42 U.S.C. §§ 7411(a)(1), 7412(d). Thus, 

Congr€$ addr~ the i$Ue of affordabil ity by incorporating cost considerations into 

the standard-retting proa:$ under both the section 7 411 (d) and 7 412 programs, not 

by exempting a source category from one of there programs. 
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3. Tte::iatutaycr:next isalroata:J:iswith Murra;s inteptefatim. 

"Context rerves an especially important role in textual analysis of a statute 

when Congre:s has not expr~ itrelf as unequivocally as might be wished." Bell, 

131 F.3d at 1047. Where the Court is "charged with understanding the relationship 

betwren two different provisions within the same statute" -e.g.,§§ 7411(d) and 7412 

- it "must analyze the langua-Je of ea:h to make renre of the whole." & 

Here, the text of rection 7412 states that regulation of hazardous pollutants 

under that rection is not to "diminish or replace the requirements of" EPA's 

regulation of non-hazardous pollutants under recti on 7 411. 42 U .S.C. § 7 412( d)(?). 

Under Murray's reading, rection 7412 standards for hazardous pollutants would 

entirely aiminae regulation of non-hazardous emi$ions from a source category. 

Given that current rections 7412(d)(7) and 7411(d) were both the result of the 1990 

Amendments, one would have to cs:::ribe contradictory intentions to the same 

Congre:s to interpret the latter as Murray suggests. 

Ultimately, EPA may or may not conclude that rection 7411(d) should be 

interpreted as Murray argues, and the rEESOning supporting its conclusion may or may 

not be along the lines of theargumentsaddr~ above. But EPA must be afforded 

the opportunity to complete the rulemaking proa:$, and rea:h its own final 

conclusion regarding the i$Ues raired here, before the arguments for and a-Jainst any 

particular interpretation of the statute can properly be considered by this Court. 

45 

ED_ 000948 _ 00008406-00061 



FOIA EPA-HQ-2016-009655 

C. The Senate Amendment also conflicts with Murray's interpretation 
of section 7411(d), and cannot be ignored. 

Murray's preferred interpretation of recti on 7 411 (d) is also at odds with 

Congre:s' ena:::tment of a recond amendment to that provision, drawn from the 

Senate's bill, which plainly authorizes EPA to regulate unle:s ttesare{DIIutant is 

already regulated under rection 7412. This clear pre:ervation of EPA's regulatory 

authority over the full range of dangerous pollutants emitted by a source, hazardous 

and non-hazardous, is properly considered when interpreting recti on 7 411 (d). 

1. Tte S:rafe Anerirr:nt swld rot re igmJ:J. 

Unlike the ambiguous amendment to rection 7411(d) drawn from the Houre 

bill, the amendment drawn from the Senate bill is straightforward. It simply 

substitutes "rection 112(b)" for the prior crO$-reference to "rection 112(b)(1)(A)." 

Pub. L. No. 101-549, § 302(a), 104Stat. at 2574. So amended, rection 7411(d) would 

mandate that EPA require states to submit plans establishing standards "for any 

existing source for any air pollutant ... which is not included on a list published under 

section 7408(a) or section 7412(b)." 

Murray and Intervenors offer various arguments as to why this clear mandate, 

which all concede is at odds with the interpretation of recti on 7 411 (d) advanced by 

Murray (s:e Pet.Br. n8), should be ignored. All are unavailing. First, Murray ~rts 

that the Court should "defer" to the Office of Law Revision Counrel's ("OLRC's") 

"decision" regarding "what the text of the Clean Air Act" is; i.e., that OLRC's non-
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execution of the Senate Amendment in the U.S. Code is the authoritative word on the 

interpretation of rection 7411 (d). Pet.Br. 34. Murray goes so far as to claim that, 

bec:aure OLRC did not execute the Senate Amendment, "there is no ambiguity." ~ 

But Murray misunderstands the role of OLRC. OLRC is not a "legislative 

a-Jency" as Murray ca:erts (id.); it does not make law. Rather, its job is simply to 

"prepare[] and publish[] the United States Code." 20 OLRC may also m:J171FJrl "such 

amendments and corrections as will remove ambiguities, contradictions, and other 

imperfections" in a law and submit a revired version of that title to the Committee of 

the Judiciary of the Houre of Representatives,21 but until Congr€$ enacts that version 

of the title into positive law, the text in the Statutes at Large controls. Sre Steohan v. 

United States, 319 U.S. 423,426 (1943) ("the Code cannot prevail over the Statutes at 

Large when the two are inconsistent"); Five Fla:s Pioe Line Co. v. Deo't of Transp., 

854 F.2d 1438, 1440 (D.C. Cir. 1988) ("[W]here the langUa-Je of the Statutes at Large 

conflicts with the langUa-Je in the United States Code that has not been enacted into 

positive law, the langUa-Je of the Statutes at Large controls."). This Court accordingly 

concluded in Five Flcgs that it had to give effect to the version of a provision ret 

forth in the Statutes at Large, as oppored to the version in the U.S. Code, where there 

was a substantive difference between the two. ~ In contrast, OLRC's mechanical 

20 At http: I I uscode.houre.gov I about I info.shtml. 
21 ~ 
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non-execution of an amendment (for whatever recson22
) is entitled to "no weight." 

United States v. Welden, 377 U.S. 95,98 n.4 (1964-).23 

None of the c:a:es cited by Murray (Pet.Br. 35-36) remotely support its 

argument to the contrary. NLRB v. Noel Canning, 1348. Ct. 2550,2577 (2014), 

concerned the President's authority under the Rece:s Appointment Claure of the 

Constitution. While the Court found "some linguistic ambiguity" in that Claure, 

which it interpreted in light of "the basic purpore of the Claure, and the historical 

practice," id. at 2573, there were obviously no i$UES of conflicting ::iatutay langua-Je, 

or deference to the OLRC. The "undue judicial interference" langUa-Je repa3tedly 

quoted by Murray relates to the question of whether the Court should take the 

Senate's repre:entations of its own actions at fare value or instEEd inquire into the 

facts behind them. Thus, Noel Canning is irrelevant to the i$UES pre:ented here. Ex 

oarte Wren, 63 Mi$. 512 (Mi$. 1886), is also off point. That c:a:eaddr~ whether 

22 Murray states that the Houre Amendment had "execution priority" becaure it 
appears before the Senate Amendment in the bi II. But "if there exists a conflict in the 
provisions of the same act, the last provision in point of arrangement must control." 
Lodce 1858. Am. Fed'n of Gov't Emps. v. Webb, 580 F.2d 496,510 (D.C. Cir. 1978). 
23 EPA does not dispute that there are other instanCES in which statutory amendments 
have not bren executed. Sre Pet.Br. n.9. Murray mig:es the point: in the rare 
instanCES where unexecuted text is found to matter, it must be considered and given 
effect, just as this Court did in Five Flcgs. This will not "embroil" courts in "the 
intricacies of the legislative proa::$" as Murray hyperbolically suggests. lndred, most 
of the unexecuted amendments cited by Murray are trivial and/or duplicative(~, 
1990 Amendments to 42 U.S.C. § 1395/(a)(1)(K) (both amendments struck same 
word, "and"), or obviously in error(~, 2008 Amendments to 15 U.S.C. § 2081(b)(1) 
(rection amended had bren repa3led)). 
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an amendment that did rot make its way into the final bill signed by the governor, 

despite the legislature's intent to include it, has effect. If anything, the Mi$i$ippi 

Supreme Court's conclusion- that the text of the bill cssgm into /avgoverns-

supports EPA's position here, not Murray's. 

Murray also suggests that the Senate amendment should be discounted because 

it is "not substantive," but only "conforming." Pet.Br. 33. Murray isa-Jain wrong. 

First, the "conforming" label is irrelevant. A "conforming" amendment may be 

substantive or non-substantive. BurgES? v. United States, 553 U.S. 124, 135 (2008). 

And while the House Amendment contains more words, it also qualifies as 

"conforming" under the definition in the Senate Legislative Drafting Manual, Section 

126(b)(2) ("nea:ssitated by the substantive amendments of provisions of the bill"). 

Here, both the Houre and Senate amendments were "nea:ssitated by" Congr€$' 

revisions to rection 7412, which included the deletion of old rection 7412(b)(1)(A). 

Thus, the Houre'samendment is no IE$ "conforming" than the Senate's, and the 

heading under which it was enacted- "Miscellaneous Guidance"- no more indicates 

substantive import. In any event, this Court gives full effect to conforming 

amendments, s:e Washington Hosoital Center v. Bowen, 795 F.2d 139, 149 (D.C. Cir. 

1986), and so the Senate amendment cannot be ignored.24 

24 Murray cites Am. Petroleum lnst. v. SEC as suggesting otherwire. Pet.Br. 33. It 
does not. There, the Court did not ignore a conforming amendment; rather, it 
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Intervenors NFIB and UARG seize on a line from the legislative history stating 

that the Senate "recedes to the House," arguing that this langua-Je indicates the Senate 

"defer[red] ... to the ... House amendment" and thereby "reconcile[ed] the alternate 

versions of the 1990amendments." NFIB/UARG Br. 17 (citingS. 1631, 101st Cong., 

§ 108 (Oct. 27, 1990), reprinted in 1 Loo. Hist. at 885) (JA 418)). Intervenors misuse 

this rather mundane legislative history snippet. 

To begin with, the langUa-Je quoted is not from the conference report as 

Intervenors state, but from a "Statement of Senate Mana-Jers" read into the record on 

the floor. Sre 1 Loo. Hist., at 880 (JA 413). As the reader noted, it was "not reviewed 

or approved by all of the conferees," id., and thus has limited value. Furthermore, 

"recedes" is a boilerplate term that signals that one chamber is withdrawing its prior 

objection to a provision of a bill, either because it has bren amended, replaced, or 

otherwise. Sre Riddick's Senate ProcedureS. Doc. 101-28at pp. 1481-82 (JA 426-27). 

It does not mean one house is deferring to another. Moreover, the statement at i$Ue 

here is specific to section 108 of the bi II, and thus says nothing about the Senate's 

intentions regarding section 302, containing the Senate amendment. I ncleed, the 

Senate Mana-Jers expressly stated that they were not addressing Title Ill of the bill, 

which contained that amendment. 1 Loo. Hist., at 880 (JA 413). In any event, the key 

refured to act bared on a non-existent conforming amendment that a party theorized 
Congress might have forgotten to enact. 714 F.3d 1329, 1336-37 (D.C. Cir. 2013). 
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point remains that both amendments to EEC:tion 7411(d) were enacted into law, and 

must therefore be given effect. Sre Envtl. Def. Fund v. EPA. 82 F.3d 451,460 n.10 

(D.C. Cir. 1996) (Statement of Senate Mana-Jeffi "cannot undermine the statute's 

langua-Je" ). Thus, both Murray and Intervenors fail to show that the Senate 

Amendment must be disregarded. 

2. Tte S:rafe Amrrire?t fX1FS ro rrn-ct:Jcgatia? is:le. 

In a last-ditch attempt to excire the Senate Amendment from the Act, 

Intervenors point to the non-delegation doctrine. They argue that a-Jencies may not 

"pick and choore betwren ... conflicting legislative enactments" (N FIB Br. 22), and 

that EPA is unlawfully "attempt[ing] to exercire lawmaking power" (PEEbody Br. 11 ). 

Intervenors' attempt to scare up a constitutional bogeyman fails. 

First, it is not apparent that there is a "conflict" betwren the two amendments 

to EEC:tion 7411(d), given that the Houre-amended text can be interpreted as not 

barring regulation of a source category under EEC:tion 7 411 (d) unle:s that source 

category'semi$ions of tte{DIIula1t inqw:iia?arealrEEdy regulated under EEC:tion 7412. 

&lpra pp. 35-40. EPA should be permitted to at IEESt consider that p0$ibility.25 

~nd, if there is tension betwren the two amendments, EPA should have the 

opportunity to try to harmonize them, in light its expertire on this statutory scheme. 

25 Sre~ialabba v. Cuellar de Osorio, 1348. Ct. 2191,2228 (2014) (Sotomayor, J., 
dig:enting) ("before concluding that Congre:s has legislated in conflicting and 
unintelligible terms," "traditional tools of statutory construction" should be ured to 
"allow [the statute] to function as a coherent whole."). 
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Where "internal tension" in a statute "makes p0$ible alternative recs:>nable 

constructions," "Chevron dictates that a court defer to the a-Jency's ... expert 

judgment about which interpretation fits best with, and makes the most sense of, the 

statutory scheme." Scialabba, 134 S. Ct. at 2203 (Ka-Jan, J., plurality op.). This Court 

has similarly opined that where Congress "drew upon two bills originating in different 

Hous:s and containing provisions that, when combined, were inconsistent in respects 

never reconciled in conference ... it was the greater wisdom for [EPA] to devise a 

middle course." Citizens to Save Spencer Cnty. v. EPA, 600 F.2d 844,872 (D.C. Cir. 

1979). Thus, if there is a conflict betwren the House and Senate amendments, EPA 

should be given the chance to find a recs:>nable "middle course." J.g}6 

Intervenors cite to Chief Justice Roberts' statement that "Chevron is not a 

license for an a-Jency to repair a statute that doesn't make sense." NFIB Br. 25 (citing 

Scialabba, 134 S. Ct. at 2214 (concurring opinion)). But (in addition to being at odds 

with the plurality opinion), that statement doesn't apply here. The Act makes sense; 

26 lntervenors cite Whitman, 531 U.S. at 457, as suggesting that EPA may not choose 
"betwren competing versions of a statute." NFIB/UARG Br. 22. But that c:a:e 
concerned whether Congr€$' command that EPA set air quality standards "requisite 
to protect public health" and "allowing an adequate margin of safety" was too broad. 
It was in that different context that the Court suggested that, if a grant of authority 
was too broadly drawn, EPA could not cure it by declining to exercise some of that 
authority. ~at 472. And the Court noted that "[i]n the history of the Court we have 
found the requisite 'intelligible principle' lacking in only two statutes," whereas it has 
routinely upheld a-JenCies' authority to execute Va-Juely-drafted Congr€$ional 
commands. 531 U.S. at 474. 
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Congre:s' intent in 1970 to establish a comprehensive regulatory scheme, covering the 

full range of dangerous pollutants, was clear and rensible, and its intent to strengthen 

that scheme in 1990 was equally clear and rensible. If EPA determines that there is a 

discrepancy betwren the two amendments at i$Ue here, there "intelligible principles" 

can guide its application of the traditional tools of statutory interpretation to 

harmonize the two amendments. Indeed, the Chief Justice made ciEEr that he favored 

reading a statute "as a symmetrical and coherent regulatory scheme," and "fit[ing], if 

p0$ible, all parts into a harmonious whole." .LQ.. at 2214. 

Finally, even if the Court concluded that there was a "direct conflict" betwren 

the Houre and Senate amendments, which it did not think the a-Jency could properly 

addre:s through interpretation, 134 S. Ct. at 2203, the result would not be what 

Murray or Intervenors wish. Rather, the amended portion of rection 7411(d) would 

revert to its pre-1990 text- which would either render it entirely null (bec:aure it 

crO$-referena:srection 4712(b)(1)(A), which no longer exists), or instEEd might be 

found to preserve the pre-1990 scope of the exclusion (if only the now-inapplicable 

subrection referenCES ("(b)(1)(A)")areconsidered null).27 

27 Sre ANTON IN ScALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION 
OF LEGAL TEXTS 189 (2012) ("[l]f a text contains truly irreconcilable provisions ... 
and they have bren simultaneously adopted, neither provision should be given 
effect."). 
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EPA has not yet determined what weight to give the Senate amendment; 

whether or how to reconcile it with the House amendment; or if reconciliation is even 

necESSary. Intervenors suggest that, instead of having the opportunity to proffer its 

conclusions on the:e i$Ues, EPA must throw its hands in the air and look to either 

Congre:s to clarify its intentions or the Court to divine them. But reparation of 

powers principles instead require that the a-Jency to which Congre:s has dele-Jated the 

implementation of a statute, and which has extensive expertise in interpreting and 

applying that statute, ~ts the first cra:::k at answering such questions. 

Conclusion 

The Court should dismi$ or deny Murray's Petition for Review and its Petition 

for an Extraordinary Writ. 

March 9, 2015 

Respoctfully submitted, 

JOHN C. CRUDEN 
mistant Attorney General 

s/ Amanda Shafer Berman 
AMANDASHAFERBERMAN 
BRiAN H. LYNK 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, D.C. 20044 
(202) 514-1950 (phone) 
E mail: amanda.berman@usdoj .gov 
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Unita::l States Court of App:Bis 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12-1248 

Las Brisas Energy Center, LLC, 

Petitioner 

V. 

Environmental Protection Agency and Lisa 
Perez Jackson, 

Respondents 

Conservation Law Foundation, et al., 
Intervenors 

Consolidated with 12-1251, 12-1252, 12-1253, 
12-1254, 12-1257 

September Term, 2012 

EPA-77FR22392 

Filed On: December 13, 2012 

BEFORE: Rogers, Garland, and Brown, Circuit Judges 

ORDER 

Upon consideration of the motions to dismiss, the oppositions thereto, and the 
replies; and the motion for declaratory relief, the oppositions thereto, and the replies, it 
is 

ORDERED that the motions to dismiss be granted. The challenged proposed 
rule is not final agency action subject to judicial review. See 42 U.S.C. § 7607(b )(1 ); 
Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (holding that final agency action "must 
mark the consummation of the agency's decision making process" and "must be one by 
which rights or obligations have been determined, or from which legal consequences 
will flow") (internal quotations omitted). It is 
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Unita::l States Court of App:Bis 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12-1248 September Term, 2012 

FURTHER ORDERED that the motion for declaratory relief be dismissed as 
moot. 

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk 
is directed to withhold issuance of the mandate herein until seven days after resolution 
of any timely petition for rehearing or petition for rehearing en bane. See Fed. R. App. 
P. 41 (b); D.C. Cir. Rule 41. 

Per Curiam 
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1 

IN RE: MURRAY CORPORATION, 

Petitioner. 

MURRAY ENERGY CORPORATION, 

Petitioner, 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ET AL. 

Respondents. 

On Petition for Writ of Prohibition & Petition for Review 

RESPONDENTS' FINAL STATUTORY ADDENDUM 

Of Counsel: 

Elliott Zenick 
Scott Jordan 
United States Environmental 

Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington. D. C. 20460 

March 9, 2015 

JOHN C. CRUDEN 
Assistant Attorney General 

s I Amanda Shafer Berman 
AMANDASHAFERBERMAN 
BRIAN H. LYNK 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, D. C. 20044 
(202) 514-19 50 (phone) 
Email: amanda.berman@usdoj.gov 
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Chafee-Baucus Statement of Senate Managers, S. 1630, The Clean Air Act 
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See. 101. 
See. 102. 
See. 108. 
Sec. 104. 
See. lOS. 
Sec. 106. 

See. l07. 
Ser. 108. 
See. 1011. 
Sec no. 
S=. tlL 

General plaqning n!qUirementa. 
General provilliona for nonattainment areas. 
Additional provilllons for <IIIOile nonat.talnment a.reas. 

104 

Additional proviaiona for carbon monoxide nonattainment area. 
Additional provlaiou for particuJata matter <PM-101 nonattainlllllllt area. 
Additional provillionl for a.reas deeifnated nonattainllll!llt for sulfur ollidee. aitrapn diolcide, and lead. 
Provi.uionl Mlal:ed to Indian triba. 
Miamllllllleo~~t prov1sions. 
interstate pollution. 
Conformil!fr ablllllllbmmta. 
TnlioSijiGi'tetion liyitelll imfl!loCbl on ciean air. 

SEC. ttl. GBNJ:IUL PLANNING UQUIRI:MENTS. 
(aJ Al1EA D.anoNATIONs.--8ection 107<d) of the Clean Air Act (42 

U.S.C. 7407(d)) is amended to read • follO'WIJ: 
"(d) DanoNATIONs.-

"(1) DBBIGNATIONS QBN'lll8AtJ,.Y.-
"(A) SuBMISSION IY GOVUNORB OF INmA.L DBSIONATIONS 

J'OLLOWINO PROIWI..GATION OF NBW OR RRVJSBD STANDAR06.
By such date u the Administrator may reuonably require, 
but not later than after promUlgation of a new or 
reviled national air quality atandard for any 
pollutant under section 109. the Governor of tach State 
shall (and at any other time the Governor of a State deems 
appropriate the Govemor may) submit to the Adminis
trator a list of an areas (or portions tbereofl in the State, 
designating u-

"(i) 

ant, or 
"liiil unclasaifiable, any area that cannot be claseified 

on the basis of available information as meeting or not 

0-l:ltO. !Ill- 1 <&c!ll 
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1990 104 STAT. 2465 

the reservation or other areaa within the 

SEC. I H. M!SCI:LLANBOUS GUIDANCE. 

(a} 'h.urSPOBTATION PL.\NNINO GUIDANCJ:.-Seetion 10&el of the 
Clean Air Act is amended by deletin,g the first sentence and insert
ing in lieu thereof the following: "The Administrator shall, after 
oonsultation with the Secretary of Transportation, and after provid
ing public notice and opportunity for com.ment, and with State and 
local officials, within nine months after enactment of the Clean Air 
Act Amendments of 1989 and periodically thereafter ae necessary to 
maintain a continuoUfil transportation-air q_ual!ty planning proot1li!IS, 
update the June 1978 Transportation-Air Quality Planning Guide
lines and publish guidance on the development and implementation 
of tranmportation and other measures neceaaary to demonstrate and 
maintain attainment of national ambient air quality standards.". 

(b) TftANSPOBTA'nON CoNTROL M&\Svu:s.-Section l08(f)(l) of the 
Clean Air Act is amended by deleting all after "(f}" through the end 
of subparagraph (A) and inserting in lieu thereof the following: 

"(1) The Administrator shall publish and make available to appro
priate Federal, State, and local environmental and transportation 
agencies not later than one year after enactment of the Clean Air 
Act Amendments of 1990, and from time to time thereafter-

"(A.> information prepared, as appropriate, in consultation 
with the Secretary of Transportation, and after providing public 
notice and opportunity for comment, regarding the formulatiOb 
and emission reduction potential of transportation control 
measures related to cri~ria pol!ut!!.Dts !!..'ld their p:rec' .. u:sors, 
including, but not limited to-

"(i) programs for improved public transit; 
''(ii) restriction of certain roads or lanes to, or construe· 

tion of such roads or lanes for use by, passenger buses or 
high occupancy vehicles; 

"HiD employer-based transportation management planm, 
including incentives; 

"(iv) trip-reduction ordinances; 
"(v) traffic flow improvement programs that achieve 

emission reductions; 
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1990 104 STAT. 2467 

or revision 

practiee, the 
promulgated undl!'r thia ::'~:bJie::'=~;,!~i~;;:~~tion tiona and percent reductions 

(21 Section lll(f.lUJ of the Clean 
amended to read u follows: 

"(1) For those cat;eaories of major stationary oources that the Regulations. Administraror liated under subsection (bJ(l}(AJ before the date of the enactment of the CleLr: .. •..ir Act Airaen<Lwnento Gf 1900 w1d for which regulations had not been proposed by the AdminU!t:rato:r by such 
date. the AdminU!trator shall-

"<AJ propoee regulations MtabUshing standards of performance for at least 25 percent of such categories of sources within 2 years after the date of the enactment of the Clean Air Act Amendments of 1990; 
"(B) propose regulations Mtablishing standards of perform

ance for at least 50 percent of such categories of sources within 4 years after the date of the enactment of the Clean Air Act 
Amendments of 1990; and 

"CCI propose regulations for the remaining catej'ories of 
sourcM within 6 years after the date of the enactment of the. Clean Air Act Amendments of 1990.". 

(f) SAVINGS Cuus~:.-Sec.tion lll(a)(3) of the Clean Air Act (42 U.S.C. 74ll(f'l(l)) U! amended by adding at the end: "Nothing in title II of thY! Act relating to non:r(lad engines shall be constl'UG'd to apply to stationary internal combustion engin811l.". 
(g) REGULATION OF Ex!fiiNG SoURCM.-Section lll(dl(l)(A)(il of the Clean Air Act (42 U.S.C. 74ll(d}(lJ<Al(i)) ia amended by striking Hor 112(b~l)(A)'' a."ld inaerting "or emitted from a source category 

which is regulated under section 112". 
(b) CoNSULTATION.-The penultimate sentence of section 121 of the Clean Air Act t42 U.S.C. 7421) ia amended to read as follows: "The Administrator shan update u necessary the original regula- ~lations. tiona required and promulgated under this section (U in Eiffl!'ct immediately before the date of the enactment of the Clean Air Act Amendments of 1990) to ensure adequate consultation.". 
(i) ~ATJ;ON.-The second sentence of section 301(a)(l) of the Clean Air Act (42 U.S.C. 760l(a)(l)J is amended by inserting "subject to section 307tdY' immediately following "regulations''. 
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104 STAT. 2574 1990 

42 USC74H. 

42 usc 7414. 

42USC74UI. 

42 USC7602. 

42 usc 7004. 

42 USC7607. 

42 usc 7412 
note. 

SEC. 312. CONFORMING AMENDMENTS. 
laJ Section lll(d)l'l) of the Clean Air Act is amended 

"112(b)(l)(A)" and inserting in lieu thereof" 112tbl". 
(bl Section 111 of the Clean Air Act is amended by striking paragraphs tg)(5) and (gJ(6) and redseignating the succeeding paragraphs accordingly. Such section is furtner amended by striking "or section 112" in paragraph (g)(5) as redesignated in the preceding sentence. 
(c) Section 114(al ofthe Clean Air Act is amended by striking "or" after "section 111," and by insertinF ", or any regulation of wlid waste combustion under section 129,' after "section 112". 
{dl Section llS(b) of the Clean Air Act is amended by striking "ll2(cl'' and inserting in lieu thereof"l12(il{4)". · 
\el Section 802(kl ofthe Clean Air Act is amended by adding before the period at the end thereof", and any design, equipment, work practice or operational standard promulJated under this Act.". 
(f) Section 304<b) of the Clean Air Act l8 amended by strikin§ "l12(c)(l)(B)" and inserting in lieu thereof "112<iX8XA) or <0!41 '. 
(g) Section 807(b)(l) is amended by striking "112{c)" and inserting in fleu thereof "112". 
(h) Section 807(d)(l; is amended by inserting-

"(D) the promulgation of any requirement for solid waste combustion under section 129," 
after subparagraph fCl and redesignating the succeeding subparagraphs accordingly. 
SF.('. 3tl3. RISK ASSESSMENT AND MANAGEMENT COMMISSION. 

(a) EsTABWHMENT.-Tbere is hereby established a Risk Assessment and Mlllf'lagement Commission therea&r referred to in this section as the "Commission''), which shall commence proceedings not later than 18 months after the date of enactment of the Clean Air Act Amendments of I990 and which shall make a full investigation of the policy implications and appropriate uaes of risk assess· ment and risk management in refr.J.lator; programs under various Federal laws to prevent cancer and other chronic human health effects which may result from exposure to hazardous substances. <b) CHABGE.-The Commission shall oonsider-
fll the report of the National Academy of Sciences authorized by section ll2(o} of the Clean Air Act, the use and limitations of risk assessment in establishing emission or effluent standards, ambient standards, exposure standards, acceptable concentra· tion levels, tolerances or other environmental criteria for hazardous substances that present a risk of carcinogenic effects 
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1 § 

event of an extra session of Congress, the Archivist of the United 
States shall cause all the laws and concurrent resolutions enacted during said extra 
session to be consolidated with, and published as part of, the contents of the volume 
for the next regular session. The United States Statutes at Large shall be legal evidence 
of laws, concurrent resolutions, treaties, international agreements other than treaties, 
proda_mations by t.h.e President, and proposed o.r .ratified ru."!lencL.uents to the 
Constitution of the United States therein contained, in all the courts of the United 
States, the several States, and the Territories and insular possessions of the United 
States. 

*** 

ADDS 
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United States. 

*** 
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*** 

(3) to provide technical and financial assistance to State and local governments in 
connection with the development and execution of their air pollution prevention and 
control programs; and 

( 4) to encourage and assist the development and operation of regional air pollution 
prevention and control programs. 

*** 
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§ 

(B) the presence of which in the ambient air results from numerous or diverse mobile 
or stationary sources; and 

(C) for which air quality criteria had not been issued before the date of enactment of 
the Clean Air Amendments of 1970 [enacted Dec. 31, 1970], but for which he plans 
to issue air quality criteria under this section. 

(2) The Administrator shall issue air quality criteria for an air pollutant within 12 
months after he has included such pollutant in a list under paragraph (1). Air quality 
criteria for an air pollutant shall accurately reflect the latest scientific knowledge useful 
in indicating the kind and extent of all identifiable effects on public health or welfare 
which may be expected from the presence of such pollutant in the ambient air, in 
varying quantities. The criteria for an air pollutant, to the extent practicable, shall 
include information on--

(A) those variable factors (including atmospheric conditions) which of themselves or 
in combination with other factors may alter the effects on public health or welfare of 
Qnrh <l11" nn11n+n.-.+• 
v~-"""" """""'-L. 1:'"-',L.LY..LA..I.~L· 

(B) the types of air pollutants which, when present in the atmosphere, may interact 
with such pollutant to produce an adverse effect on public health or welfare; and 

(C) any known or anticipated adverse effects on welfare. 

*** 
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(B) after a reasonable time for interested persons to submit written comments 
thereon (but no later than 90 days after the initial publication of such proposed 
standards) shall be regulation promulgate such proposed national primary and 
secondary ambient air quality standards with such modifications as he deems 
appropriate. 

(2) With respect to any air pollutant for which air quality criteria are issued after the 
date of enactment of the Clean Air Amendments of 1970 [enacted Dec. 31, 1970], the 
Administrator shall publish, simultaneously with the issuance of such criteria and 
information, proposed national primary and secondary ambient air quality standards 
for any such pollutant The procedure provided for in paragraph (1)(B) of this 
subsection shall apply to the promulgation of such standards. 

(b) Protection of public health and welfare. 

(1) National primary ambient air quality standards, prescribed under subsection (a) 
shall be ambient air quality standards the attainment and maintenance of which in the 
judgment of the Ad.tP..inistrator, based on such criter..a and allow-ing an adequate 
margin of safety, are requisite to protect the public health. Such primary standards 
may be revised in the same manner as promulgated. 

(2) Any national secondary ambient air quality standard prescribed under subsection 
(a) shall specify a level of air quality the attainment and maintenance of which in the 
judgment of the Administrator, based on such criteria, is requisite to protect the 
public welfare from any known or anticipated adverse effects associated with the 
presence of such air pollutant in the ambient air. Such secondary standards may be 
revised in the same manner as promulgated. 

*** 
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§ new st~Lticm~try sources 

term means or 
modification of which is commenced after the publication of regulations (or, if earlier, 
proposed regulations) prescribing a standard of performance under this section which 
will be applicable to such source. 

(3) The term "stationary source" means any building, structure, facility, or installation 
which emits or may emit any air pollutant. Nothing in title II of this Act [42 USCS §§ 
7621 et seq.] relating to nonroad engines shall be construed to apply to stationary 
internal combustion engines. 

(4) The term "modification" means any physical change in, or change in the method 
of operation of, a stationary source which increases the amount of any air pollutant 
emitted by such source or which results in the emission of any air pollutant not 
previously emitted. 

(5) The term "owner or operator" means any person who owns, leases, operates, 
controls, or supervises a stationary source. 

(6) The term "existing source" means any stationary source other than a new source. 

(7) The term "technological system of continuous emission reduction" means--

(A) a technological process for production or operation by any source which is 
inherently low-polluting or nonpolluting, or 

(B) a technological system for continuous reduction of the pollution generated by a 
source before such pollution is emitted into the ambient air, including precombustion 
cleaning or treatment of fuels. 

(8) A conversion to coal (A) by reason of an order under section 2( a) of the Energy 
Supply and Environmental Coordination Act of 1974 [15 USCS § 792(a)] or any 
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tnc:lucle a sources it causes, or 
contributes significandy to, air pollution which may reasonably be anticipated to 
endanger public health or welfare. 

a 

(B) Within one year after the inclusion of a category of stationary sources in a list 
under subparagraph (A), the Administrator shall publish proposed regulations, 
establishing Federal standards of performance for new sources within such category. 
The Administrator shall afford interested persons an opportunity for written 
comment on such proposed regulations. After considering such comments, he shall 
promulgate, within one year after such publication, such standards with such 
modifications as he deems appropriate. The Administrator shall, at least every 8 years, 
review and, if appropriate, revise such standards following the procedure required by 
this subsection for promulgation of such standards. Notwithstanding the 
requirements of the previous sentence, the Administrator need not review any such 
standard if the Administrator determines that such review is not appropriate in light 
of readily available information on the efficacy of such standard. Standards of 
performance or revisions t.h.ereof shall become effective upon promulgation. W'hen 
implementation and enforcement of any requirement of this chapter indicate that 
emission limitations and percent reductions beyond those required by the standards 
promulgated under this section are achieved in practice, the Administrator shall, when 
revising standards promulgated under this section, consider the emission limitations 
and percent reductions achieved in practice. 

(2) The Administrator may distinguish among classes, types, and sizes within 
categories of new sources for the purpose of establishing such standards. 
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to 

performance. 

(6) The revised standards of performance required by enactment of subsection 
(a)(l)(A)(i) and (ii) of this section shall be promulgated not later than one year after 
August 7, 1977. Any new or modified fossil fuel fired stationary source which 
commences construction prior to the date of publication of the proposed revised 
standards shall not be required to comply with such revised standards. 

*** 

(d) Standards of performance for existing sources; remaining useful life of source 

(1) The Administrator shall prescribe regulations which shall establish a procedure 
similar to that provided by section 7410 of this tide under which each State shall 
submit to the Administrator a plan which (A) establishes standards of performance 
for any existing source for any air pollutant (i) for which air quality criteria have not 
been issued or which is not included on a list published under section 7408(a) of this 
tide or emitted from a source category which is regulated under section 7412 of this 
tide but (ii) to which a standard of performance under this section would apply if such 
existing source were a new source, and (B) provides for the implementation and 
enforcement of such standards of performance. Regulations of the Administrator 
under this paragraph shall permit the State in applying a standard of performance to 
any particular source under a plan submitted under this paragraph to take into 
consideration, among other factors, the remaining useful life of the existing source to 
which such standard applies. 
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standard applies. 

*** 
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*** 

source. 

is not mc:lucted 
7412(b)(1)(A) of this tide but (ii) to which a standard of performance under this 
section would apply if such exiting source were a new source, and (B) provides for the 
implementation and enforcement of such standards of performance. Regulations of 
the Administrator under this paragraph shall permit the State in applying a standard of 
performance to any particular source under a plan submitted under this paragraph to 
take into consideration, among other factors, the remaining useful life of the existing 
source to which such standard applies. 

*** 
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§ 

est~lbh~;h a 
case of radionudides different criteria, for a major source than that specified in the 
previous sentence, on the basis of the potency of the air pollutant, persistence, 
potential for bioaccumulation, other characteristics of the air pollutant, or other 
relevant factors. 

(2) Area source 
The term "area source" means any stationary source of hazardous air pollutants that is 
not a major source. For purposes of this section, the term "area source" shall not 
include motor vehicles or nonroad vehicles subject to regulation under subchapter II 
of this chapter. 

(3) Stationary source 
The term "stationary source" shall have the same meaning as such term has under 
section 7 411 (a) of this title. 

(4) New source 
The term "new source" means a stationary source the construction or reconstruction 
of which is commenced after the Administrator first proposes under this 
section establishing an emission standard applicable to such source. 

(5) Modification 
The term "modification" means any physical change in, or change in the method of 
operation of, a major source which increases the actual emissions of any hazardous air 
pollutant emitted by such source by more than a de minimis amount or which results 
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more 

emian1gel:ed or 
threatened species or significant degradation of environmental quality over broad 
areas. 

(8) Electric utility steam generating unit 
The term "electric utility steam generating unit" means any fossil fuel fired 
combustion unit of more than 25 megawatts that serves a generator that produces 
electricity for sale. A unit that cogenerates steam and electricity and supplies more 
than one-third of its potential electric output capacity and more than 25 megawatts 
electrical output to any utility power distribution system for sale shall be considered 
an electric utility steam generating unit. 

(9) Owner or operator 
The term "owner or operator" means any person who owns, leases, operates, 
controls, or supervises a stationary source. 

(1 0) Existing source 
The term "existing source" means any stationary source other than a new source. 

(11) Carcinogenic effect 

a 

Unless revised, the term "carcinogenic effect" shall have the meaning provided by the 
Administrator under Guidelines for Carcinogenic Risk Assessment as of the date of 
enactment. Any revisions in the existing Guidelines shall be subject to notice and 
opportunity for comment. 

(b) List of pollutants 
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79107 Acrylic acid 
107131 Acrylonitrile 
107051 Allyl chloride 
92671 4-Amino biphenyl 
62533 Aniline 
90040 o-Anisidine 

1332214 Asbestos 
71432 Benzene (including benzene from gasoline) 
92875 Benzidine 
98077 Benzotrichloride 

100447 Benzyl chloride 
92524 Biphenyl 

117817 Bis(2-ethylhexyl)phthalate (DEHP) 
542881 Bis( chloromethyl)ether 
75252 Bromoform 

106990 1 ,3-Butadiene 
156627 Calcium cyanamide 
105602 Caprolactam 
133062 Cap tan 
63252 Carbaryl 
75150 Carbon disulfide 
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107302 

126998 

1319773 
95487 

108394 

106445 
98828 

Chloroform. 
Chloronaethylrnethyleiher 
Chloroprene 
Cresols/Cresylic acid (isonaers and tnixture) 
o-Cresol 

na-Cresol 

p-Cresol 
Cwnene 

94757 2,4-D, salts and esters 
3547044 DDE 
334883 
132649 

96128 

84742 

106467 
91941 

111444 
542756 

62737 
111422 

121697 

64675 

119904 

60117 

Diazonaethane 
Dibenzofu.rans 
1 ,2-Dibronao-3-chloropropane 
Dibutylphthalate 
1,4-Dichlorobenzene(p) 
3,3-Dichlorobenzidene 
Dichloroethyl ether (Bis(2-chloroethyl)ether) 
1 ,3-Dichloropropene 
Dichlorvos 
Diethanolanaine 
N ,N-Diethyl aniline (N,N-Dknethylaniline) 
Diethyl sulfate 
3,3-Dinlethoxybenzidine 
Dknethylanlinoazobenzene 
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1 

1 
122667 

106898 

106887 

140885 

100414 

51796 

75003 
106934 
107062 

107211 

151564 

75218 

96457 

75343 
50000 

76448 
118741 
87683 
77474 

67721 
822060 

680319 

110543 

302012 

1,2-Diphenylhydrazine 
Epichlorohydrin (1-Chloro-2,3-epoxypropane) 
1 ,2-Epoxybutane 
Ethyl acrylate 
Ethvl benzene 

" 
Ethyl carbamate (Urethane) 
Ethyl chloride (Chloroethane) 
Ethylene dibromide (Dibromoethane) 
Ethylene dichloride (1 ,2-Dichloroethane) 
Ethylene glycol 
Ethylene imine (Aziridine) 
Ethylene oxide 
Ethylene thiourea 
Ethylidene dichloride (1,1-Dichloroethane) 
Formaldehyde 
Heptachlor 
Hexachlorobenzene 
Hexachlorobutadiene 
Hexachlorocyclopentadiene 
Hexachloroethane 
Hexamethylene-1 ,6-diisocyanate 
Hexamethylphosphoramide 
Hexane 

Hydrazine 
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71556 
78933 
60344 
74884 
108101 
624839 
80626 

1634044 
101144 
75092 
101688 
101779 
91203 
98953 
92933 
100027 
79469 
684935 
62759 
59892 
56382 
82688 
87865 
108952 

Methyl chloroform (1,1,1-Trichloroethane) 
Methyl ethyl ketone (2-Butanone) 
Methyl hydrazine 
Methyl iodide (Iodomethane) 
Methyl isobutt;l ketone (Hexane) 
Methyl isocyanate 
Methyl methacrylate 
Methyl tert butyl ether 
4,4-Methylene bis(2-chloroaniline) 
Methylene chloride (Dichloromethane) 
Methylene diphenyl diisocyanate (l\1DI) 
4, 4'-Methylenedianiline 
Naphthalene 
Nitrobenzene 
4-Nitrobiphenyl 
4-Nitrophenol 
2-Nitropropane 
N -Nitroso-N-methylurea 
N -Nittosodimethylamine 
N-Nittosomorpholine 
Parathion 
Pentachloronitrobenzene (Quintobenzene) 
Pentachlorophenol 
Phenol 
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Propylene dichloride (1,2-Dichloropropane) 
75569 Propylene oxide 
75558 1,2-Propylenimine (2-Methyl aziridine) 
91225 Quinoline 

106514 Quinone 
100425 Styrene 
96093 Styrene oxide 

1746016 2,3,7,8-Tetrachlorodibenzo-p-dioxin 
79345 1,1,2,2-Tetrachloroethane 
127184 

7550450 
108883 
95807 

584849 
95534 

Tetrachloroethylene (Perchloroethylene) 
Titanium tetrachloride 
Toluene 
2,4-Toluene diamine 
2,4-Toluene diisocyanate 
a-Toluidine 

8001352 Toxaphene (chlorinated camphene) 
120821 
79005 

79016 
95954 
88062 
121448 

1582098 
540841 

1 ,2,4-Trichlorobenzene 
1,1 ,2-Trichloroethane 
Trichloroethylene 
2,4,5-Trichlorophenol 
2,4,6-Trichlorophenol 
Triethylamine 
Trifluralin 

2,2,4-Trimethylpentane 
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0 

0 

0 Beryllium Compounds 
0 Cadmium Compounds 
0 Chromium Compounds 
0 Cobalt Compounds 
0 Coke Oven Emissions 
0 Cyanide Compounds1 

0 Glycol ethers2 

0 Lead Compounds 
0 Manganese Compounds 
0 Mercury Compounds 
0 Fine mineral fibers3 

0 Nickel Compounds 
0 Polycylic Organic Matter 
0 Radionudides (including radon)5 

0 Selenium Compounds 

NOTE: For all listings above which contain the word "compounds" and for glycol 
ethers, the following applies: Unless otherwise specified) these listings are defined as 
including any unique chemical substance that contains the named chemical (i.e., 
antimony, arsenic, etc.) as part of that chemical's infrastructure. 
1 X'CN where X = H' or any other group where a formal dissociation may occur. For 
example KCN or Ca(CN) 2 

2 Includes mono- and di- ethers of ethylene glycol, diethylene glycol, and triethylene 
glycol R-(OCHzCHz) n-OR' where 
n = 1, 2, or 3 

R = alkyl or aryl groups 
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structure: 

publish the results thereof and, where appropriate, revise such list by rule, adding 
pollutants which present, or may present, through inhalation or other routes of 
exposure, a threat of adverse human health effects (including, but not limited to, 
substances which are known to be, or may reasonably be anticipated to be, 
ca_'fcinogePlc, mutagePic, teratogenic, neurotoxic, wl'Jch cause reproductive 

a 

dysfunction, or which are acutely or chronically toxic) or adverse environmental 
effects whether through ambient concentrations, bioaccumulation, deposition, or 
otherwise, but not including releases subject to regulation under subsection (r) of this 
section as a result of emissions to the air. No air pollutant which is listed under 
section 7408(a) of this tide may be added to the list under this section, except that the 
prohibition of this sentence shall not apply to any pollutant which independently 
meets the listing criteria of this paragraph and is a precursor to a pollutant which is 
listed under section 7 408(a) of this title or to any pollutant which is in a class of 
pollutants listed under such section. No substance, practice, process or activity 
regulated under subchapter V1 of this chapter shall be subject to regulation under this 
section solely due to its adverse effects on the environment. 

(3) Petitions to modify the list 

(A) Beginning at any time after 6 months after November 15, 1990, any person may 
petition the Administrator to modify the list of hazardous air pollutants under this 
subsection by adding or deleting a substance or, in case of listed pollutants without 
CAS numbers (other than coke oven emissions, mineral fibers, or polycyclic organic 
matter) removing certain unique substances. Within 18 months after receipt of a 
petition, the Administrator shall either grant or deny the petition by publishing a 
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(C) The Administrator shall delete a substance from the list upon a showing by the 
petitioner or on the Administrator's own determination that there is adequate data on 
the health and environmental effects of the substance to determine that emissions, 
ambient concentrations, bioaccumulation or deposition of the substance may not 
reasonably be anticipated to cause any adverse effects to the human health or adverse 
environmental effects. 

(D) The Administrator shall delete one or more unique chemical substances that 
contain a listed hazardous air pollutant not having a CAS number (other than coke 
oven emissions, mineral fibers, or polycyclic organic matter) upon a showing by the 
petitioner or on the Administrator's own determination that such unique chemical 
substances that contain the named chemical of such listed hazardous air pollutant 
meet the deletion requirements of subparagraph (C). The Administrator must grant or 
deny a deletion petition prior to promulgating any emission standards pursuant to 
subsection (d) of this section applicable to any source category or subcategory of a 
listed hazardous air pollutant without a CAS number listed under subsection (b) of 
this section for which a deletion petition has been filed within 12 months of 
November 15, 1990. 

( 4) Further information 
If the Administrator determines that information on the health or environmental 
effects of a substance is not sufficient to make a determination required by this 
subsection, the Administrator may use any authority available to the Administrator to 
acquire such information. 
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not 

(c) Ust of source categories 

(1) In general 
Not later than 12 months after November 15, 1990, the Administrator shall publish, 
and shall from time to time, but no less often than every 8 years, revise, if appropriate, 
in response to public comment or new information, a list of all categories and 
subcategories of major sources and area sources (listed under paragraph (3)) of the air 
pollutants listed pursuant to subsection (b) of this section. To the extent practicable, 
the categories and subcategories listed under this subsection shall be consistent with 
the list of source categories established pursuant to section 7411 of this title and part 
C of this subchapter. Nothing in the preceding sentence limits the Administrator's 
authority to establish subcategories under this section, as appropriate. 

(2) Requirement for emissions standards 
For the categories and subcategories the Administrator lists, the Administrator shall 
establish emissions standards under subsection (d) of this section, according to the 
schedule in this subsection and subsection (e) of this section. 

(3) Area sources 
The Administrator shall list under this subsection each category or subcategory of area 
sources which the Administrator finds presents a threat of adverse effects to human 
health or the environment (by such sources individually or in the aggregate) 
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categ<.)ry or 
subcategory of sources previously regulated under this section as in effect before 
November 15, 1990. 

(5) Additional categories 
In addition to those categories and subcategories of sources listed for regulation 
pursuant to paragraphs (1) and (3), the Administrator may at any time list additional 
categories and subcategories of sources of hazardous air pollutants according to the 
same criteria for listing applicable under such paragraphs. In the case of source 
categories and subcategories listed after publication of the initial list required under 
paragraph (1) or (3), emission standards under subsection (d) of this section for the 
category or subcategory shall be promulgated within 10 years after November 15, 
1990, or within 2 years after the date on which such category or subcategory is listed, 
whichever is later. 

(6) Specific pollutants 
With respect to alkylated lead compounds, polycyclic organic matter, 
hexachlorobenzene, mercury, polychlorinated biphenyls, 2,3,7,8-
tetrachlorodibenzofurans and 2,3,7,8-tetrachlorod.ibenzo-p-dioxin, the Administrator 
shall, not later than 5 years after November 15, 1990, list categories and subcategories 
of sources assuring that sources accounting for not less than 90 per centum of the 
aggregate emissions of each such pollutant are subject to standards under subsection 
(d)(2) or (d)(4) of this section. Such standards shall be promulgated not later than 10 
years after November 15, 1990. This paragraph shall not be construed to require the 
Administrator to promulgate standards for such pollutants emitted by electric utility 
steam generating units. 
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(9) Deletions from the list 

(A) Where the sole reason for the inclusion of a source category on the list required 
under this subsection is the emission of a unique chemical substance, the 
Administrator shall delete the source category from the list if it is appropriate because 
of action taken under either subparagraphs (C) or (D) of subsection (b)(3) of this 
section. 

(B) The Administrator may delete any source category from the list under this 
subsection, on petition of any person or on the Administrator's own motion, 
whenever the Administrator makes the following determination or determinations, as 
applicable: 

(i) In the case of hazardous air pollutants emitted by sources in the category that may 
result in cancer in humans, a determination that no source in the category (or group 
of sources in the case of area sources) emits such hazardous air pollutants in 
quantities which may cause a lifetime risk of cancer greater than one in one million to 
the individual in the population who is most exposed to emissions of such pollutants 
from the source (or group of sources in the case of area sources). 
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or 

(d) Emission standards 

(1) In general 
The Administrator shall promulgate regulations establishing emission standards for 
each category or subcategory of major sources and area sources of hazardous air 
pollutants listed for regulation pursuant to subsection (c) of this section in accordance 
with the schedules provided in subsections (c) and (e) of this section. The 
Administrator may distinguish among classes, types, and sizes of sources within a 
category or subcategory in establishing such standards except that, there shall be no 
delay in the compliance date for any standard applicable to any source under 
subsection (i) of this section as the result of the authority provided by this sentence. 

(2) Standards and methods 
Emissions standards promulgated under this subsection and applicable to new or 
existing sources of hazardous air pollutants shall require the maximum degree of 
reduction in emissions of the hazardous air pollutants subject to this section 
(including a prohibition on such emissions, where achievable) that the Administrator, 
taking into consideration the cost of achieving such emission reduction, and any non
air quality health and environmental impacts and energy requirements, determines is 
achievable for new or existing sources in the category or subcategory to which such 
emission standard applies, through application of measures, processes, methods, 
systems or techniques including, but not limited to, measures which--

(A) reduce the volume of, or eliminate emissions of, such pollutants through process 
changes, substitution of materials or other modifications, 
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States patent or United States trademark right, or any confidential business 
information, or any trade secret or any other intellectual property right. 

(3) New and existing sources 
The maximum degree of reduction in emissions that is deemed achievable for new 
sources in a category or subcategory shall not be less stringent than the emission 
control that is achieved in practice by the best controlled similar source, as determined 
by the Administrator. Emission standards promulgated under this subsection for 
existing sources in a category or subcategory may be less stringent than standards for 
new sources in the same category or subcategory but shall not be less stringent, and 
may be more stringent than--

(A) the average emission limitation achieved by the best performing 12 percent of the 
existing sources (for which the Administrator has emissions information), excluding 
those sources that have, within 18 months before the emission standard is proposed 
or within 30 months before such standard is promulgated, whichever is later, first 
achieved a level of emission rate or emission reduction which complies, or would 
comply if the source is not subject to such standard, with the lowest achievable 
emission rate (as defined by section 7501 of this title) applicable to the source 
category and prevailing at the time, in the category or subcategory for categories and 
subcategories with 30 or more sources, or 
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area sources 
to area sources to 

subsection (c) of this section, the Administrator may, in lieu of the authorities 
provided in paragraph (2) and subsection (t) of this section, elect to promulgate 
standards or requirements applicable to sources in such categories or subcategories 
which provide for the use of generally available control technologies or management 
practices by such sources to reduce emissions of hazardous air pollutants. 

(6) Review and revision 
The Administrator shall review, and revise as necessary (taking into account 
developments in practices, processes, and control technologies), emission standards 
promulgated under this section no less often than every 8 years. 

(7) Other requirements preserved 
No emission standard or other requirement promulgated under this section shall be 
interpreted, construed or applied to diminish or replace the requirements of a more 
stringent emission limitation or other applicable requirement established pursuant to 
section 7 411 of this title, part C or D of this subchapter, or other authority of this 
chapter or a standard issued under State authority. 

(8) Coke ovens 

(A) Not later than December 31, 1992, the Administrator shall promulgate regulations 
establishing emission standards under paragraphs (2) and (3) of this subsection for 
coke oven batteries. In establishing such standards, the Administrator shall evaluate--
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Such regulations shall require at a minimum that coke oven batteries will not exceed 8 
per centum leaking doors, 1 per centum leaking lids, 5 per centum leaking offtakes, 
and 16 seconds visible emissions per charge, with no exclusion for emissions during 
the period after the closing of self-sealing oven doors. Notwithstanding subsection (i) 
of this section, the compliance date for such emission standards for existing coke 
oven batteries shall be December 31, 1995. 

(B) The Administrator shall promulgate work practice regulations under this 
subsection for coke oven batteries requiring, as appropriate--

(i) the use of sodium silicate (or equivalent) luting compounds, if the Administrator 
determines that use of sodium silicate is an effective means of emissions control and 
is achievable, taking into account costs and reasonable commercial warranties for 
doors and related equipment; and 

(ii) door and jam cleaning practices. 

Notwithstanding subsection (i) of this section, the compliance date for such work 
practice regulations for coke oven batteries shall be not later than the date 3 years 
after November 15, 1990. 

(C) For coke oven batteries electing to qualify for an extension of the compliance date 
for standards promulgated under subsection (f) of this section in accordance with 
subsection (i) (8) of this section, the emission standards under this subsection for coke 
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to 
after consultation with the Nuclear Regulatory Commission, that the regulatory 
program established by the Nuclear Regulatory Commission pursuant to the Atomic 
Energy Act [42 U.S.C.A. § 2011 et seq.] for such category or subcategory provides an 
ample margin of safety to protect the public health. Nothing in this subsection shall 
preclude or deny the right of any State or political subdivision thereof to adopt or 
enforce any standard or limitation respecting emissions of radionuclides which is 
more stringent than the standard or limitation in effect under section 7 411 of this title 
or this section. 

(10) Effective date 
Emission standards or other regulations promulgated under this subsection shall be 
effective upon promulgation. 

*** 

(n) Other provisions 

(1) Electric utility steam generating units 

(A) The Administrator shall perform a study of the hazards to public health 
reasonably anticipated to occur as a result of emissions by electric utility steam 
generating units of pollutants listed under subsection (b) of this section after 
imposition of the requirements of this chapter. The Administrator shall report the 
results of this study to the Congress within 3 years after November 15, 1990. The 
Administrator shall develop and describe in the Administrator's report to Congress 
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(C) The National Institute of Environmental Health Sciences shall conduct, and 
transmit to the Congress not later than 3 years after November 15, 1990, a study to 
determine the threshold level of mercury exposure below which adverse human health 
effects are not expected to occur. Such study shall include a threshold for mercury 
concentrations in the tissue of fish which may be consumed (including consumption 
by sensitive populations) without adverse effects to public health. 

(2) Coke oven production technology study 

(A) The Secretary of the Department of Energy and the Administrator shall jointly 
undertake a 6-year study to assess coke oven production emission control 
technologies and to assist in the development and commercialization of technically 
practicable and economically viable control technologies which have the potential to 
significantly reduce emissions of hazardous air pollutants from coke oven production 
facilities. In identifying control technologies, the Secretary and the Administrator shall 
consider the range of existing coke oven operations and battery design and the 
availability of sources of materials for such coke ovens as well as alternatives to 
existing coke oven production design. 

(B) The Secretary and the Administrator are authorized to enter into agreements with 
persons who propose to develop, install and operate coke production emission 
control technologies which have the potential for significant emissions reductions of 
hazardous air pollutants provided that Federal funds shall not exceed 50 per centum 
of the cost of any project assisted pursuant to this paragraph. 

ADD34 

ED_000948_00008406-00111 



FOIA EPA-HQ-2016-009655 

discharges that contribute to such emissions and to demonstrate control measures for 
such emissions. w'hen promulgating any standard under this section applicable to 
publicly owned treatment works, the Administrator may provide for control measures 
that include pretreatment of discharges causing emissions of hazardous air pollutants 
and process or product substitutions or limitations that may be effective in reducing 
such emissions. The Administrator may prescribe uniform sampling, modeling and 
risk assessment methods for use in implementing this subsection. 

( 4) Oil and gas wells; pipeline facilities 

(A) Notwithstanding the provisions of subsection (a) of this section, emissions from 
any oil or gas exploration or production well (with its associated equipment) and 
emissions from any pipeline compressor or pump station shall not be aggregated with 
emissions from other similar units, whether or not such units are in a contiguous area 
or under common control, to determine whether such units or stations are major 
sources, and in the case of any oil or gas exploration or production well (with its 
associated equipment), such emissions shall not be aggregated for any purpose under 
this section. 

(B) The Administrator shall not list oil and gas production wells (with its associated 
equipment) as an area source category under subsection (c) of this section, except that 
the Administrator may establish an area source category for oil and gas production 
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reflect consultation with the States. The assessment shall include a review of existing 
State and industry control standards, techniques and enforcement. The Administrator 
shall report to the Congress within 24 months after November 15, 1990, with the 
findings of such assessment, together with any recommendations, and shall, as 
appropriate, develop and implement a control strategy for emissions of hydrogen 
sulfide to protect human health and the environment, based on the findings of such 
assessment, using authorities under this chapter including sections3 7411 of this title 
and this section. 

(6) Hydrofluoric acid 
Not later than 2 years after November 15, 1990, the Administrator shall, for those 
regions of the country which do not have comprehensive health and safety regulations 
with respect to hydrofluoric acid, complete a study of the potential hazards of 
hydrofluoric acid and the uses of hydrofluoric add in industrial and commercial 
applications to public health and the environment considering a range of events 
including worst-case accidental releases and shall make recommendations to the 
Congress for the reduction of such hazards, if appropriate. 

(7) RCRA facilities 
In the case of any category or subcategory of sources the air emissions of which are 
regulated under subtitle C of the Solid Waste Disposal Act [42 U.S.C.A. § 6921 et 
seq.], the Administrator shall take into account any regulations of such emissions 
which are promulgated under such subtitle and shall, to the maximum extent 
practicable and consistent with the provisions of this section, ensure that the 
requirements of such subtitle and this section are consistent. 
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*** 
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§ 

etrulSSlc>n standlara or ltmttatton 
under such plan or section. 
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§ 

(2) against Administrator where there is alleged a failure of the Administrator to 
perform any act or duty under this Act which is not discretionary with the 
Administrator, or 

(3) against any person who proposes to construct or constructs any new or modified 
major emitting facility without a permit required under p~rt C of title I [42 USCS §§ 
7470 et seq.] (relating to significant deterioration of air quality) or part D of title I [42 
uses§§ 7501 et seq.] (relating to nonattainment) or who is alleged to have violated (if 
there is evidence that the alleged violation has been repeated) or to be in violation of 
any condition of such permit. 

The district courts shall have jurisdiction, without regard to the amount in 
controversy or the citizenship of the parties, to enforce such an emission standard or 
limitation, or such an order, or to order the Administrator to perform such act or 
duty, as the case may be, and to apply any appropriate civil penalties (except for 
actions under paragraph (2)). The district courts of the United States shall have 
jurisdiction to compel (consistent with paragraph (2) of this subsection) agency action 
unreasonably delayed, except that an action to compel agency action referred to in 
section 307(b) [42 uses§ 7607(b)] which is unreasonably delayed may only be filed 
in a United States District Court within the circuit in which such action would be 
reviewable under section 307(b) [42 USeS§ 7607(b)]. In any such action for 
unreasonable delay, notice to the entities referred to in subsection (b)(1)(A) shall be 
provided 180 days before commencing such action. 

*** 
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§ 

*** 

stand:ud reqwre~d to 
tide), any determination under section 7 521 (b) (5) of this tide, any control or 
prohibition under section 7545 of this tide, any standard under section 7571 of this 
tide, any rule issued under section 7 413, 7 419, or under section 7 420 of this tide, or 
any other nationally applicable regulations promulgated, or final action taken, by the 
Administrator under this chapter may be filed only in the United States Court of 
Appeals for the District of Columbia. A petition for review of the Administrator's 
action in approving or promulgating any implementation plan under section 7 410 of 
this tide or section 7411 (d) of this tide, any order under section 7411 G) of this tide, 
under section 7 412 of this tide, under section 7 419 of this tide, or under section 7 420 
of this tide, or his action under section 1857c-10(c)(2)(A), (B), or (C) of this tide (as in 
effect before August 7, 1977) or under regulations thereunder, or revising regulations 
for enhanced monitoring and compliance certification programs under section 
7414(a)(3) of this tide, or any other final action of the Administrator under this 
chapter (including any denial or disapproval by the Administrator under subchapter I 
of this chapter) which is locally or regionally applicable may be filed only in the 
Ur-..ited States Court of ~.t\ppeals fo:r ~,_e appropriate dllcuit. ~.Jorwithstandir.tg the 
preceding sentence a petition for review of any action referred to in such sentence 
may be filed only in the United States Court of Appeals for the District of Columbia 
if such action is based on a determination of nationwide scope or effect and if in 
taking such action the Administrator finds and publishes that such action is based on 
such a determination. Any petition for review under this subsection shall be filed 
within sixty days from the date notice of such promulgation, approval, or action 
appears in the Federal Register, except that if such petition is based solely on grounds 
arising after such sixtieth day, then any petition for review under this subsection shall 
be filed within sixty days after such grounds arise. The filing of a petition for 
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*** 

(d) Rulemaking 

(1) This subsection applies to--

(A) the promulgation or revision of any national ambient air quality standard under 
section 7 409 of this ticle, 

(B) the promulgation or revision of an implementation plan by the Administrator 
under section 7410(c) of this title, 

(C) the promulgation or revision of any standard of performance under section 7411 
of this title, or emission standard or limitation under section 7412(d) of this title, any 
standard under section 7 412(f) of this title, or any regulation under section 
7412(g)(1)(D) and (F) of this title, or any regulation under section 7412(m) or (n) of 
this title, 

(D) the promulgation of any requirement for solid waste combustion under section 
7 429 of this title, 

(E) the promulgation or revision of any regulation pertaining to any fuel or fuel 
additive under section 7 545 of this title, 
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prc>ml~illo,norrevtsro'n 

(relating to stratosphere and ozone protection), 

0) promulgation or revision of regulations under part C of subchapter I of this 
chapter (relating to prevention of significant deterioration of air quality and protection 
of visibility), 

(K) promulgation or revision of regulations under section 7521 of this title and test 
procedures for new motor vehicles or engines under section 7 525 of this title, and the 
revision of a standard under section 7521(a)(3) of this title, 

(L) promulgation or revision of regulations for noncompliance penalties under section 
7 420 of this title, 

(M) promulgation or revision of any regulations promulgated under section 7541 of 
this title (relating to warranties and compliance by vehicles in actual use), 

(N) action of the Administrator under section 7 426 of this title (relating to interstate 
pollution abatement), 

(0) the promulgation or revision of any regulation pertaining to consumer and 
commercial products under section 7511b(e) of this title, 

(P) the promulgation or revision of any regulation pertaining to field citations under 
section 7413(d)(3) of this title, 
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prc>m1Jlg:rtlo;n or of 
chapter (relating to acid deposition), 

(U) the promulgation or revision of any regulation under section 7511b(f) of this title 
pertaining to marine vessels, and 

M such other actions as the Administrator may determine. 

The provisions of section 553 through 557 and section 706 of Title 5 shall not, except 
as expressly provided in this subsection, apply to actions to which this subsection 
applies. This subsection shall not apply in the case of any rule or circumstance 
referred to in subparagraphs (A) or (B) of subsection 553(b) of Title 5. 

(2) Not later than the date of proposal of any action to which this subsection applies, 
the Administrator shall establish a rulemaking docket for such action (hereinafter in 
this subsection referred to as a "rule"). Whenever a rule applies only within a 
particular State, a second (identical) docket shall be simultaneously established in the 
appropriate regional office of the Environmental Protection Agency. 

(3) In the case of any rule to which this subsection applies, notice of proposed 
rulemaking shall be published in the Federal Register, as provided under section 
553(b) of Title 5, shall be accompanied by a statement of its basis and purpose and 
shall specify the period available for public comment (hereinafter referred to as the 
"comment period''). The notice of proposed rulemaking shall also state the docket 
number, the location or locations of the docket, and the times it will be open to public 
inspection. The statement of basis and purpose shall include a summary of--
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on 

dm:un1en.ts rc::~terred to in 
relies shall be included in the docket on the date of publication of the proposed rule. 

(4)(A) The rulemaking docket required under paragraph (2) shall be open for 
inspection by the public at reasonable times specified in the notice of proposed 
rulemaking. Any person may copy documents contained in the docket. The 
Administrator shall provide copying facilities which may be used at the expense of the 
person seeking copies, but the Administrator may waive or reduce such expenses in 
such instances as the public interest requires. Any person may request copies by mail 
if the person pays the expenses, including personnel costs to do the copying. 

(B)(i) Promptly upon receipt by the agency, all written comments and documentary 
information on the proposed rule received from any person for inclusion in the 
docket during the comment period shall be placed in the docket. The transcript of 
public hearings, if any, on the proposed rule shall also be included in the docket 
promptly upon receipt from the person who transcribed such hearings. All documents 
which become available after the proposed rule has been published and which the 
Administrator determines are of central relevance to the rulemaking shall be placed in 
the docket as soon as possible after their availability. 

(ii) The drafts of proposed rules submitted by the Administrator to the Office of 
Management and Budget for any interagency review process prior to proposal of any 
such rule, all documents accompanying such drafts, and all written comments thereon 
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ar~;un1ertts, in to an opJpottur:uty 
written submissions; (ill) a transcript shall be kept of any oral presentation; and (iv) 
the Administrator shall keep the record of such proceeding open for thirty days after 
completion of the proceeding to provide an opportunity for submission of rebuttal 
and supplementary information. 

(6)(A) The promulgated rule shall be accompanied by (i) a statement of basis and 
purpose like that referred to in paragraph (3) with respect to a proposed rule and (ii) 
an explanation of the reasons for any major changes in the promulgated rule from the 
proposed rule. 

(B) The promulgated rule shall also be accompanied by a response to each of the 
significant comments, criticisms, and new data submitted in written or oral 
presentations during the comment period. 

(C) The promulgated rule may not be based (in part or whole) on any information or 
data which has not been placed in the docket as of the date of such promulgation. 

(7)(A) The record for judicial review shall consist exclusively of the material .referred 
to in paragraph (3), clause (i) of paragraph (4)(B), and subparagraphs (A) and (B) of 
paragraph (6). 

(B) Only an objection to a rule or procedure which was raised with reasonable 
specificity during the period for public comment (including any public hearing) may 
be raised during judicial review. If the person raising an objection can demonstrate to 
the Administrator that it was impracticable to raise such objection within such time or 
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(8) The sole forum for challenging procedural determinations made by the 
Administrator under this subsection shall be in the United States court of appeals for 
the appropriate circuit (as provided in subsection (b) of this section) at the time of the 
substantive review of the rule. No interlocutory appeals shall be permitted with 
respect to such procedural determinations. In reviewing alleged procedural errors, the 
court may invalidate the rule only if the ettors were so serious and related to matters 
of such central relevance to the rule that there is a substantial likelihood that the rule 
would have been significantly changed if such errors had not been made. 

(9) In the case of review of any action of the Administrator to which this subsection 
applies, the court may reverse any such action found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 
law; 

(B) contrary to constitutional right, power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory 
right; or 

(D) without observance of procedure required by law, if (i) such failure to observe 
such procedure is arbitrary or capricious, (ii) the requirement of paragraph (7)(B) has 
been met, and (ill) the condition of the last sentence of paragraph (8) is met. 
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or orders of the Administrator under this chapter, except as provided in this section. 
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new 
tions. 

315 

Section 115. Technical amendments 
Section 225 revises various sections of the 

pro·visi·ons and to the of 
Titk IlL· Provisions Control 

INTRODUCTION 

BACKGROUND 

outdated 

Hazardous air pollutants are air pollutants that can cause serious illnesses, such as cancer, or death. In theory, they were to be stringently controlled under the existing Clean Air Act section 112. However, as already noted, only seven of the hundreds of potentially hazardous air pollutants have been regulated by EPA since section 112 was enacted in 1970. 

SUMMARY OF TITLE Ill 

"Hazardous air pollutants" versu.~ "criteria air pollutants" 
The Clean Air Act distinguishes bet\Veen two categories of pollutants: hazardous air pollutants and criteria or conventional air pol· lutants. Criteria air pollutants, as noted earlier, are defined as pollutants that "endanller nublic health or welfare" and "result from numerous or diverse mobile or stationary sources." These pollutants tend to be more pervasive, but less potent, than hazardous air pollutants. Examples include ozone, CO, and PM-10. The Act requires EPA to set National Ambient Air Quality Standards <NAAQS) for these pollutants, which the States have responsibility for achieving through State Implementation Plans (SIPs). 
Hazardous air pollutants are pollutants that pose especially seri· ous health risks. Under existing law, they are pollutants that "cause or contribute to an increase in mortality or an increase in serious irreversible, or incapacitating reversible, illness." They may reasonably be anticipated to cause cancer, neurological disorders, reproductive dysfunctions, other chronic health effects, or adverse acute human health effects. 
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ani for ozone 
yea.-• for Los Augeies). 

In the caes of ozone, areas must 
ganic compounds (V()Ce), a precunJOr 
year (with waivers for certain specitied "?r.tditions) 
ani is attained. ""' 

Vehicle inspection and maintenance programs must be upgraded 
in. ozone and carbon monoxide areas that already have such pro
grams and must be instituted in most other areas that do not al
ready have them. 
. The Environmental Protection Agency <EPA) is required to 
:unpose one of the following sanctions in an area that fails to pre-

(885> 
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836 

VBHICLB-lbJ..ATIIZ PaoVDJlONI 
Title U is on the House bill with a number of liaPIUficlant modiftcatiom. 

&formu/41«1 lfaiiOline 
Cleaner, reformulated gasoline would be mandated in the Dine cities with the most severe ozone pollution bMinning . in 1995. States could elect to have the ~uirements appfl in other cities with ozone pollution problems. In comparison With conventicmal gasoline, reformulatedJuoline would be required to have 15 percent lower emissions VOCs and toxic chemicals by 1995, and greater reductions by 2000. The agreement also contains additicmal standards for oxygen, benzene, and aromatics. 
Under section 2ll(k)(4), a petition for the certification of a fuel formulation or slate of fuel formulations is deemed certified if the Administrator fails to act on the petition within 180 days of its receipt. Such a petition is deemed certified until the Administrator oomp!et..ee e..--tion on the petition. In the event that the Adminiltra· tor s~uently denies such a petition, the conferees intend that the A~trator will take appropriate steps to emure orderly and prompt compliance. 
SeCtion 219 of the bill includes a credit program to provide fleli· bility in meeting the bill's requirements on the oxygen, aromatic hydrocarbon, and benzene content of reformulated gasoline. A credit program is the mechanism by which persom subject to these requirements will be allowed. to pool gasoline sold in a given cov· e~ area for purposes of determining compliance with these reqwrements. 
Under this credit program, a person may earn credit for gasoline with a higher oxygen content, lower aromatic hydrocarbon content, 
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Permits 
It is 

menta. 

tions. 

340 

Accidental Releatles 
proW!i.ons that are deeiigntH1 to prevent 

a list of at least 100 reg11lat:led stlbstanCE!I, of 
the ~=:d::~ authorized to ll accident pn~veJnti<Jn 

The conferees do not intend the term "sta · to 
apply to transportation, including the storage in · nt to such 
transportation, of any regulated substan~ or other extremely har,. 
ardous substan~ under tlie provisions of this subsection. 

The prohibition on listing substan~ for the accident prevention 
program which have been listed under this section 108(a) does not 
preclude the listing of anhydrous sulfur dioxide which is on the initial list. 

The conference agreement establishes a Chemical Safety and 
Hazard Investigation Board, similar to the National Transportation 
Safety board, to investigate chemical accidents. 

The Board is authorized to investigate accidental releases which cause substantial property damage. Substantial da:m.ap would in
clude fires, explosions, and other events which cause damages that 
are very costly to repair or correct, and would not include incidental damage to equipment or controls. 

Ha=..-d assessments required under this section shall include: 
(1) basic data on the source, units at the source facility 

which contain or process regulated substances (including the 
longitude and latitude of such units), operating procedures, 
population of nearby communities, and the meteorology of the 
area where the source is located; 

(2) an identification of the potential points of accidental re
leases from the source of regulated substances; 

(8) an identification of any previous accidental releases from 
the source including the amounts released, frequencies', and durations; 

(4) an identification of a range (including worst case events) 
of potential releases from the source, including an estimate of 
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'!'m.B V -PJralm PRoVISIONS 

&tste response lo EPA objectioM 
Under the confenmce agreement, State& would be ~ted 90 

daJB to reviaJe permits to meet any EPA objection. If the State fails 
to revise the permit, EPA will. issue or deny the permit. 
Permit .m.ew 

The agreement proridee that compliance with a permit is 
deemed .::st:: with the requirements of the permit program. Permit U.O may be Cleemed complian.ce with other ap-plicable ~ of the Clean Air Act if the permit has been illud in ~ with Title V and includes those provisions, or 
if tb.e permittiug autbori9' includes in the permit a Specific deter· ... ~ .... ticn that •NCb 11&VYiu-rns iiN not applicable. 
~ (le&ibility 

Facilities will be authorized to make chances in 01'9rations with-out the for a permit reriaion so long as: (i) the changes 
are not • " under Title I of the Act, (ii) the changes will not nsult in emi&aions that exceed emissions allowable under the penidt, and (iii) the f'aellity provides EPA and the permittins authority with sevea days written notice in advance of the changes. 
Procst.ingperm;U ~ 
~ for ~tious submitted within the first year of the 

permit JD'OII'li1D (for which a 3-year phased review is allowed), 
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l:ji.J.' Q.fld Jf1IIU'IIIIt ViOlatioJUJ 
The confenmce agreeutent 

V'rolation.s of othe requirements 

347 

EPA is authorized to initiate a range of enforcement actioDS for 
a number of violatiODS of specified sectiODS and titles of the Act. 
Included is autbori~ to issue administrative penaltj orders, file 
dvU actions, and imtiate criminal proceedinp via the Attorney 
General. 
. It is the COD.fe.rees' intention to provide the Administrator with 
proeecutoiial discretion to decide not to seek sanctions under Sec
tion 118 for 4e mjnjmis or technical violations in civil and criminal 
matters. 
CrimiMl pmaltia 
· Criminal tines Uld penalties are included for a range of viola
tioDS of the Act, including neg)jgent or !mowing violations that 
rwult in the endangerment of others, knowing violations of SIPs 
that occur after the violator is on notice of the violation, !mowing 
violatiODS of certam teetiODS in the permit title, and !mowing viola
tioos of the acid rain title 'or the stratospheric ozone protection 
title. In. addition, the agreement provides criminal tines and penal
ties for the lmowiDg filing of falae statements and other similar 
reco~. momt.orinl, and reporting violations. Consistent 
with other recent environmental statutes. eriminal violations of 
the Clean Air Act are upgraded fronl misdemeanors to felonies. 

The amendmehts sdcf new criminal aanctiODS for recordkeeping, 
filing and other omissions. These provisions are not meant to pe
nalize inadvertent errors. For ciiminal sanctions to apply, a source 
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14 

pro:vidi!S that areas may be 
i~!A~::=~:~~ request of the Gover-tl own motion. The Adminis• 

trator must act to redesignate an area not currently designated as 
nonattainment as a nonattainment area within one hundred eighty 
days of receiving evidence that the area exceeds the national ambi-
ent air quality standard for pollutant. In order to redesignate 
an area from nonat'"ll8.inment at'"..air-unent, the Administrator 
must promulgate the redesignation by rule, must determine that 
the area has attained the air quality standard and that attainment 
is due to permanent reductions in emissions, must have approved a 
maintenance plan, and determine that the State containing the 
area has met requirements of the Act applicable to the area. The 
Administrator may not redesignate an area from nonattainment to 
unclassified. 

New paragraphs (2) and (8) of section 107(d) of the Act provide 
that the boundaries of an area that is designated nonattainment 
for ozone and that is located within a metropolitan statistical area 
(MSA) or a consolidated metropolitan statistical area (CMSA) are 
the boundaries of the MSA or CMSA, unless the State demon
strates that some portion of the MSA or CMSA does not contribute 
to violations of the air quality standard and that there is a geo
graphical basis for excluding the portion. With respect to a serious 
carbon monoxide area, the Administrator may, by rule, include the 
entire MSA or CMSA in the nonattainment area. 

DISCUSSION 

This section of the bill restructures and clarifies the process for 
designating and redesignating areas of the country depending on 
their emissions and ambient air quality. The bill gives significant 
authority to the Administrator in order to overcome the deficien
cies in current law that have failed to allow the Administrator to 
respond to new information about pollution levels and control 
needs. 

Existing law, as interpreted by EPA, precludes the Administra
tor from issuing new designations or revising existing ones when 
an ambient standard is revised, as occurred with the promulgation 
in 1987 of the ambient standard for PM-10. Current law is also 
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188 

currently recognized Of section 112 and 
have no other statutory~~:!~~~~~· There is now a broad Cl 

hazardous air pollutants 
should be restructured to nrc1vi<1!e 
industrial and area 
the pollutants) with 

In light of these conclwJion.s, 
dainental · 
Clean. Air. establishes a 
mandatory IJChedule iss~ en~~~J:~dil s::<l:,n~ sources of these pollutants. ·The s1 
maximum reduction iri emissions 
tion of best avallahle control 
based standards will become the 
section 112. Authori 
in modified form to 
lems. 

This approach to of 
preClldent. It follows general 
since the mid-1970's to control toxic to sw1:a(~e 
wate:;:s by major industr'l8.1 point SOtlroell. 

Under the 1972 amendments to the Clean Water Act, industrial 
dischargers were given two deadlines to control conventional pol
lutants (biological oxygen demand, suspended solids, and acidity): 1) 
by July 1, 1977 each facility was required to meet emissions limita
tions reflecting "best practicable control technology currently 
available" (so-called BPT limits); and 2) by July 1, 1988 each facili
ty was to meet emissions limitations set according to "best avail
able technology ~nomieally achievable" (BAT). 

Toxic pollutants under the 1972 Act were to be treated different· 
ly. The Administrator was to publish a list of toxic pollutants 
within 90 days and within a year promulgate effluent standards 
that would provide an "ample margin of safety" to protect the 
most affected (aquatic) organisms. Thus, the structure of this au· 
thority to regulate toxic discharges to surface waters was veey 
similar to the current structure of section 112 of the Clean Air Act. 

During the five-year period following passage of the 1972 Clean 
Water Act, EPA promulgated standards for only six toxic pollut
ants. In 1975 the Environmental Defense Fund and the Natural Re· 
sources Defense Council brought suit against the Agency for failure 
to list more toxics and to promulgate standards as mandated by the 
Act. In June 1976, EPA and the plantiffs entered into a consent 
decree that established a new formula for the development of efflu
ent standards for toxic water pollutants. This agreement created a 
list of 120 priority pollutants and required EPA to promulgate ef
fluent guidelines based on best available control technology for 
each pollutant and each industrial category not later than Decem
ber 31, 1980. Industrial dischargers were to be in compliance with 
these standards by July 1, 1983, the same deadline as established 
by the Act for BAT control of conventional pollutants. There were 
14,000 dischargers divided into 21 industrial categories and 399 sub
categories potentially subject to these new toxics standards. 
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CI..BA.N AIR ACf AMENDMENTS Of' 1990 
CHAPBE·BAUCUS STATBMBNT Of' SENATB MANAGERS 

Mr. President. the conference report that is before UJ includes some 800 paaa of 
le,Palative IIUJIUap and less than 40 paps-double spaced·-of e&planatof)l text. Due to time 
eoutraints, we do not have a particularly useful statement of manaprs. 

To help rectify this problem. we have prepared a detailed explanation of five important 
titles. The explanation u in the form of a traditional statement of mana&ers. It has not 
been reviewed or approved b)' all of the conferees but it is our best effort to provide the 
a&ency and the courts with the pidance that they wUI need in the course of implemendns 
and interpretina this complex act. 

The titles covered by the "Chafee-Baucus Statement of Senate Manqers" are: title I on 
nonauainment: title II on mobile~ soun:es; dtle V on permits; title VI on stratospheric: ozone; 
and title VII on enforcement. 

Mr. President, I ask unanimous consent that this document be printed in the Record. 
There belna no objection, the material was ordered to be printed on the Record. as 

follows: 

CHAF'EE-BAUCUS STATEMENT OF SENA'FE MANAGERS, 
S. 1630, 'mE CLEAN AIR Acr AMENDMENTS OF 1990 

Title 1--Provisions for Attainment and Maintenance of National Ambient Air Quality 
Standards. 

Title 11--Mobilo Sources. 
ntle V--Permits. 
Title VI-Stratospheric: Oaone Protection. 
ntle Vli··Enforcement. 

TITLE I··PROVISIONS FOR A1TAJNMENT AND MAINTENANCE OF 
NATIONAL AMBIENT AIR QUALITY STANDARDS 

SEcnON IOl··OENERAL PLANNINO REQUIREMENTS 
' 

Senate bill. In sections 101 and 104 the Senate bill amends the Clean Air Act with 
respect to processes for desipatina areas of the country based on air quality and with 
respect to requirements for preparation, contents, submittal, and review of State 
Implementation plans. 

In section 106 the Senate bill amends section 176(c) of the Clean Air Act which requires 
conformity of Federal activities and federally funded activities with the State implementation 
pJan. 

House amendment. In section 101 the House bill amends the aean Air Act to establish 
a somewhat different struc:ture from existinJ law for State and EPA action foUmving 
promulption of new or revised national ambient air quality standards, including procedures 
for designatina areas based on alr quality and for preparation, submittal and review of State 
implementation plans. 
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Coofereace aareemeot. The Senate recedes to the House except that, by reference to the 
pnwfsioDI Ul HetiOD 103 of the I8J'CICimeat, tnmspoftatiOD eootrol requiremeots applicable m severe ozone DOnattainmeat artu-·indudins the rcqwemmt applicable to employe•'' of 
100 or more employoea-ere also applied ia serious CO nonattaimnent areas. 

SBCTION 105-ADDmONAL PROVISIONS FOR PARnCULAR MATIBRS 
(PM·lO) NONA1TAJNMBNT AREAS 

Senate bill. Sectfon 109 of the Senate bill providea for classification of PM·lO areas based 
on the severity of poUudcm, deadlioes for attamina tile PM·IO primary standard, 
requirements appUcable to PM· to nonattalfm'lent areas clependiDJ on their elasslftcadon. 
and coosequeoeea for failure to comply with requirements or meet deadlines. 

House amendment. The House amendment is similar in structure and content to the 
Senate bill but differs in details. 

Coaference agreement. The Senate recedes to the House. 

SBcnON 107-PROVISIONS RBLATBD TO INDIAN TRIBES 

Senate bill. Section 113 of the Senate bill authorizes the Admhiistrator to treat Indian 
tribes as States under the Oean Air Act and requires the Administrator to issue regulations 
that spedfy which provisions of the Act may be admimstered by Indian tribes. 

House amendment. The House amendment providea similar authority and directives to 
the Administrator reprding treatment of Indian tribes. 

Conference agreement. The Senate recedes to the House. 

SBCTION 108-MISCSLLANBOUS PROVISIONS 

Senate bill. In section 103 the Senate bill mises sections 108 (e) and (t) of the Oean 
Air Act to require the Administrator and tho Secretary of Transportation to update air 
quaUty/transportadon plamlbtJ pjdance and to add to tile b'a!'llpOrtation control measures 
to be evaluated by the Admioistrator after consultation. whoa appropriate, wfth the 
Secretary. 

House amendment. The House amendment contains a similar provision to the one in tho 
Senate biD regardins ameodments to section 108 of the Clean Air Act. In addition, the 
House amendment ccmtalns provisions for a technology c:Jearinghouse to be established by 
the Administrator, for amending section 1 11 of tho Clean Air Act relating to new and 
existiDJ stationiU)' sources, for amending section 302 of the Clean Air Act wbJch contains 
definitions, to provide a savinp clause, to state that reports lhat are to be submitted to 
Cooaress are not subject to judidal review, and for other purposes. 

Conference agreement. The Senate recedes to the House except that with mpeet to the 
requirement regarding judicial review of reports, tho House recede$ to the Senate and with 
respect to transportation plumins, tho House recedes to the SeDate wftb certain 
mocUftcations. 
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APPENDIX 1481 

CONFERENCE REPORT 
(To accompany H.R. __ _ 

of 

.~lut1Mger8 on the Par: o; the &1!4te. 

CONFERENCE REPORT 
(To accompany S. --~-l 

ititleofbi11J 
after full and free conference, have agreed to recommend and do recommend to their respective Houses as follows: 
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1482 SENATE PROCEDURE 

COIJtferenc:e, submit-

CONFERENCE REPORT 
(To aocompany S. __ ) 

of 

And the House agree to the same. 
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ORAL ARGUMENT SCHEDULED FOR APRIL 16, 2015 

No. 14-1146 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF WEST VIRGINIA, et al., 

Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, 

Respondent. 

On Petition for Review 

FINAL BRIEF FOR RESPONDENT EPA 

Of Counsel: 

Elliott Zenick 
Scott Jordan 
United States Environmental 

Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D. C. 20460 

March 4, 2015 

JOHN C. CRUDEN 
Assistant Attorney General 

s I Amanda Shafer Berman 
AMANDA SHAFER BERMAN 
BRIAN H. LYNK 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, D. C. 20044 
(202) 514-19 50 (phone) 
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Certificate as to Parties, Rulings, and Related Cases 

Pursuant to Circuit Rules 28(a)(1)(A) and 21(d), Respondent the United States 

Environmental Protection Agency states as follows: 

Parties and Amici: 

All parties appearing in this Court are listed by Petitioners, except: 

Amici for Petitioners: The American Chemistry Council; the American 

Coatings Ass'n; the American Fuel and Petrochemical Manufacturers; the American 

Iron and Steel Institute; the Chamber of Commerce; the Council of Industrial Boiler 

Owners; the Independent Petroleum Ass'n of America; the Metals Service Center 

Institute; and the Pacific Legal Foundation. 

Amicus for Respondent: The Institute for Policy Integrity at New York 

University School of Law. 

Rulings under Review: 

Petitioners purport to challenge a settlement agreement executed in 2010 and 

finalized by EPA on March 2, 2011, but ask the Court enjoin EPA from finalizing the 

following proposed rule: Carbon Pollution Emission Guidelines for Existing Stationary 

Sources: Electric Utility Generating Units, 79 Fed. Reg. 34,380 Qune 18, 2014). 

ii 
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Related Cases: 

This case is related to, and has been designated by the Court for argument on 

the same day as, the following two consolidated cases: 

(1) Murray Energy Corp. v. EPA, No. 14-1112 (D.C. Cir. ftledJune 18, 2014) 

(petition for extraordinary writ to "prohibit" ongoing rulemaking); and 

(2) Murray Energy Corp. v. EPA, No. 14-1151 (D.C. Cir. ftled Aug. 15, 2014) 

(challenging proposed rule Carbon Pollution Emission Guidelines for Existing Stationary 

Sources: Electric Utility Generating Units, 79 Fed. Reg. 34,380 Qune 18, 2014)). 
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Jurisdiction and Standing 

As explained in Arguments I through V below, Petitioners lack standing and 

the Court la:::ks jurisdiction over this challenge to a 2010 rettlement a-Jrrement. 

Statement of Issues 

1. Whether Petitioners la:::k Article Ill standing to s:ek declaratory and 

injunctive rei ief in connection with a rettlement a-Jrrement that rets rulemaking 

deadlines but does not limit EPA's discretion over the final rulemaking action; 

2. Whether the Court also lacks jurisdiction becaure the rettlement itrelf is 

not a final a:::tion, becaure the challenge to the rettlement is both moot and untimely, 

and becaure the pendency of an ongoing rulemaking that will consider the same legal 

questions renders the asserted dispute unripe for review; and 

3. Whether Petitioners' interpretation of 42 U .S.C. § 7 411 (d) as barring 

EPA from addre:sing harmful carbon dioxide ("C02") emi$ions from existing power 

plants becaure EPA previously regulated, under 42 U.S.C. § 7412, different pollutants 

emitted by there plants is the only permissible interpretation of tr.at text. 

Statutes and Regulations 

All relevant statutes and regulations are ret forth in Respondent's Statutory 

Addendum. 
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Statement of the Case 

Grrenhoure gas pollution threatens Americans' welfare by causing "darrla'Jing 

and long-lasting changes in our climate that can have a range of revere negative 

effects on human health and the environment." 79 Fed. Reg. 34,830,34,833 (June 18, 

2014) ("Prepared Rule"). FO$il fuel-fired power plants are "by far, the largest 

emitters" of grrenhoure gcs:s - primarily C02- among U.S. stationary soura:s. ~ 

Last year, EPA took a historic step towards addressing there emi$ions, proposing 

that states submit plans for achieving C02emi$ions goals under recti on 111 (d) of the 

Clean Air Act ("Act"), 42 U.S.C. § 7411(d). ~at 34,832-35. 

Petitioners s:ek to stop this ongoing rulemaking. To avoid the requirement 

that a rule be final before judicial review occurs, they purport to challenge an obsolete 

2010 rettlement a-Jrrement wherein EPA a-Jrred to prepare a rule addressing power 

plant grrenhoure gas emi$ions by mid-2011, arguing that EPA's regulation of power 

plants' IEzaltb.spollutant emi$ions in 2012 rendered that prior a-Jrrement unlawful. 

The premire of Petitioners' suit is wrong; the Propored Rule is not the result of 

that rettlement a-Jrrement, but rather part of an Administration initiative to address 

the most critical environmental problem of our time. Petitioners are also wrong on 

the merits; rection 7411(d) nred not be read to have the illogical result of barring 

regulation of C02 becaure power plants' emi$ions of ofta'" pollutants have bren 

regulated under rection 7412. Above all, Petitioners are wrong to think that they can 

preempt a rulemaking. This Court has never so allowed, and it should not do so now. 
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Background 

I. THE CLEAN AIR ACT 

The Act wcs ena:::ted in 1970 to "[r]espond[] to the growing perception of air 

pollution csaserious national problem." Ala. Povver Co. v. Castle, 636 F.2d 323, 346 

(D.C. Cir. 1979). It sets out a comprehensive scheme for air pollution control, 

"address[ing] three general cate-Jories of pollutants emitted from stationary sources": 

(1) criteria pollutants; (2) hazardous pollutants; and (3) "pollutants that are (or may be) 

harmful to public health or vvelfare but are not" hazardous or criteria pollutants "or 

cannot be controlled under" those programs. 40 Fed. Ra-J. 53,340 (Nov. 17, 1975). 

Pollutants in the first cate-Jory (criteria pollutants) are re-Julated under the 

National Ambient Air Quality Standards (NAAQS) program. See42 U.S.C. §§ 7408 

& 7410. Pollutants in the second cate-Jory (hazardous pollutants) are re-Julated under 

42 U.S.C. § 7412. Other harmful pollutants not re-Julated under the NAAQS or 

hazardous pollutant programs fall into the third cate-Jory, and are subject to re-Julation 

under 42 U.S. C.§ 7411. Together, these three programs establish a comprehensive 

scheme for protecting the nation'sair quality and public health and vvelfare. 

The section 7411 program hcs two main components. First, section 7411(b) 

requires EPA to promulgate federal "standards of performance" addressing ra;v 

stationary sources that cause or contribute significantly to "air pollution which may 

recsonably be anticipated to endanger public health or vvelfare." 42 U.S.C. § 

7411(b)(1)(A). Once EPA hcsset new source standards addressing emi$ions of a 
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particular pollutant under section 7 411 (b), section 7 411 (d) obi igates EPA to 

promulgate regulations requiringstaie5to establish standards of performance for 

existing stationary sourCES of the same pollutant. 42 U .S.C. § 7 411 (d)( 1 ). If a state 

fails to submit a satisfa:::tory plan, EPA is authorized to prescribe a plan for the state, 

and also to enforce plans where states fai I to do so. ~ § 7 411 ( d)(2). 

II. THE 1990AMENDMENTS 

The Act was amended extensively in 1990. Among other things, Congr€$ 

wanted to addr€$ EPA's slow progr€$ in regulating hazardous air pollutants under 

section 7412. Sre New ~rrey v. EPA, 517 F.3d 574, 578 (D.C. Cir. 2008) (prior to 

1990, "EPA listed only eight [hazardous pollutants]" and "acldre:sed only a limited 

selection of p0$ible pollution sourCES"). To that end, Congr€$ established a 

comprehensive list of hazardous air pollutants; ret criteria for listing different "source 

categories" of such pollutants; and required EPA to "establish[] emi$ion standards 

for ea:::h category or subcategory of major sourCES and area sourCES of hazardous air 

pollutants listed for regulation." 42 U.S.C. § 7412(a), (b)(1) & (2), & (d)(1). There 

changes vvere intended to "eliminateD much of EPA's discretion" in regulating 

hazardous pollutant emi$ions. 517 F.3d at 578. 

In the courre of overhauling the regulation of hazardous air pollutants under 

section 7412, Congr€$also edited section 7411(d), which crO$-referenced a 

provision of old section 7412 that was to be eliminated. Specifically, the pre-1990 

version of section 7411(d) obligated EPA to require standards of performance: 
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for any existing source for any air pollutant (i) for which air quality criteria have 
not bren i$Ued or which is not included on a list published under section 
[7408(a)] or [7412(b)(1)(A)] .... 

42 U.S.C. § 7411(d)(1) (1988); Pub. L. No. 91-604, 84Stat. 1676, 1684 (1970). 

To addr€$ the obsolete crO$-reference to section 7412(b)(1)(A), Congr€$ 

~ two differing amendments- one from the Houre and one from the Senate-

that were never reconciled in conference. The Houre amendment replaced the crO$-

reference with the phrcre "emitted from a source category which is regulated under 

section [7412]." Pub. L. No. 101-549, § 108(g), 104Stat. 2399,2467 (1990). The 

Senate amendment replaced the same text with a simple crO$-reference to new 

section 7412. Pub. L. No. 101-549, § 302(a), 104 Stat. 2399, 2574 (1990). Both 

amendments were included in the Statutes at Large, which supersedes the U.S. Code if 

there is a conflict. 1 U.S.C. §§ 112 & 204(a); Five Flcgs Pioe Line Co. v. Deo't of 

Transp., 854 F.2d 1438, 1440 (D.C. Cir. 1988). 

Ill. THE 2010SETTLEMENT AGREEMENT 

In New York v. EPA, D.C. Cir. No. 06-1322 (ECF No. 1068502), states and 

environmental groups petitioned for judicial review of a final rule i$Ued under 42 

U .S.C. § 7 411, contending that the rule should have included standards of 

performance for grrenhoure 9ffi emi$ions from power plants. Following 

Ma:sochuretts v. EPA, 549 U.S. 497,558 (2007) (holding that grrenhouregcH:Sare 

"air pollutants" as defined in the Act), this Court granted EPA's requested remand for 
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further consideration of the i$Ues related to grrenhoure gas emi$ions in I ight of that 

decision. ECF No. 1068502, September 24,2007 Order (Ca:e No. 06-1322). 

After the remand, EPA executed a rettlement a-Jrrement in December 2010 

with the New York v. EPA petitioners ("Settlement Agrrement" or "Agrrement"). 

EPA a-Jrred, infff" alia, to sign "a prepared rule under [Clean Air Act] recti on 111 (d) 

that includes emi$ions guidelines" for grrenhoure gases for existing electric utility 

steam ~nerating units ("power plants") by July 26, 2011. Agrrement 1J2 (JA 3). EPA 

further a-Jrred that, if it reparately elected to finalize standards of performance for new 

and modified soura:s, and after considering any comments, it would take final action 

with respect to the prepared rule by May 26,2012. lit 1J4 (JA 4). The Agrrement 

was modified in June 2011, changing the date by which EPA was to sign a prepared 

rule addre:sing grrenhoure gas emi$ions from existing power plants to September 30, 

2011. JA 24-26 ("Modification Agrrement"). 

In the Settlement Agrrement, EPA pre:erved all discretion accorded to it by 

the Act and ~neral principles of administrative law, s:e Agrrement 1{11 (JA 6), 

including the discretion to withdraw the prepared guidelines for existing power 

plants. The deadlines ret forth in the Agreement were not strictly enforca3ble. The 

sole remedy provided in the event EPA did not take action by the dead I ines was for 

the other rettling parties to file a motion or petition, or initiate a new action, s:eking 

to compel EPA to take action in responre to this Court's remand order in New York 

v. EPA, No. 06-1322 (ECF No. 1068502). Agrrement 1J7 (JA 4-5). 
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Prior to finalizing its entry into the Settlement Agrrement, EPA published the 

Agrrement in the Federal Rooister for public comment, as required by 42 U.S.C. § 

7413(g). See 75 Fed. Reg. 82,392 (Dec. 30, 2010) (notice soliciting comments). EPA 

did not receive any comments questioning its authority to conduct a rection 7411(d) 

rulemaking for power plants as a conrequence of having I isted them as a source 

category regulated under rection 7412 (infra Section IV). Petitioners submitted no 

comments at all. After considering the comments it did receive, EPA final izecl the 

Agrrement on March 2, 2011. See Modification Agrrement at 1 (JA 24) (noting date 

Agrrement was finalized); 77 Fed. Reg. 22,392,22,404 (Apr. 13, 2012) (publicly 

announcing finalization). 

EPA did rot i$Uea prepared or final rule under rection 7411(d) concerning 

grrenhoure gas emi$ions from existing power plants by the deadlines in the 

Settlement Agrrement. The other parties to the Agrrement did not s:ek relief. 

IV. THEMATSRULE 

In 2000, EPA found, under 42 U.S.C. § 7412(n)(1)(A), "that regulation of 

[hazardous pollutant] emi$ions from coal- and oil-fired [power plants] under rection 

112 of the [Act] is appropriate and nece5..'X3ry," and added there power plants to the 

rection 7412(c) list of source categories. 65 Fed. Reg. 79,825, 79,826-30 (Dec. 20, 

2000). EPA promulgated a final rule regulating power plants' emi$ions of mercury 

and other hazardous pollutants in 2012. 77 Fed. Reg. 9304 (Feb. 16, 2012) ("MATS 

Rule"). This Court upheld the MATS Rule in White Stallion Energy Center. LLC v. 
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EPA, 748 F.3d 1222 (D.C. Cir. 2014). The Supreme Court hcsgranted certiorari to 

addr€$ one i$Ue rairecl by that decision. Sre Michigan v. EPA. 1358. Ct. 702 (U.S. 

Nov. 25, 2014) (No. 14-46). 

The MATS Rule regulates only coal and oil-fired plants; thus, it does not cover 

all of the power plantsaddr~ by the Proporecl Rule, which covers natural gas-fired 

plants as well. Compare 77 Fed. Reg. 9304 with 79 Fed. Reg. at 34,855. 

V. THE PROPOSED RULE 

Independent of the Settlement Agrrement, and over a year after EPA was 

supporecl to have taken any final action under that Agrrement, the President 

announced his "Climate Action Plan," wherein he directed EPA to work expeditiously 

to promulgate C02 emi$ion standards for f0$il fuel-fired power plants. In 

a:::cordanre with the President's directive, EPA proporecl performance standards for 

new power plants on J3nuary 8, 2014.1 79 Fed. Reg. 1430. On June 18, 2014, EPA 

proporecl rate-ba:ecl emi$ions guidelines for states to follow in developing state plans 

to addr€$ C02 emi$ions from existing power plants under 42 U .S.C. § 7 411 ( d).2 79 

Fed. Reg. at 34,830-34. Petitioners challenge the latter proposal. 

1 EPA proporecl C02 standards for new power plants in 2012, but withdrew the 
proposal after taking comment. 77 Fed. Reg. 22,392 (Apr. 13, 2012); 79 Fed. Reg. 
1352 (J:m. 8, 2014). 
2 EPA also proporecl standards for modified and reconstructed soura:s. 79 Fed. Reg. 
34,959 (June 18, 2014). 
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The Prepared Rule hcs two main elements: (1) state-specific erni$ion rate-

ba:ecl C02 goals, to be achieved collectively by all of a state's regulated coal- and 

natural gas-fired sourCES; and (2) guidelines for the development, submi$ion, and 

implementation of state plans. 79 Fed. Reg. at 34,833. While the proposal lays out 

individual izecl C02 goals for each state, it does not prescribe how a state should ll'lEEt 

its goal. ~ Rather, each state would have the flexibility to design a program that 

reflects its circumstanCES and energy and environmental pol icy objectives. JJ;l 

EPA solicited comments on all cspects of the Prepared Rule. 79 Fed. Reg. at 

34,830. The comment period clared on December 1, 2014. Sre 79 Fed. Reg. 57,492 

(Sept. 25, 2014). More than two million comments were submitted, and EPA is 

currently reviewing there comments. EPA intends to take final action later this year.3 

Summary of Argument 

No matter how ur~nt Petitioners believe their concerns regarding EPA's legal 

authority to be, they have choren both the wrong context and the wrong time in 

which to raire them. First, their challen~ to the Settlement Agrrement is not 

justiciable bec:aure the Agrrement does not "injure" Petitioners in any way that could 

give rire to Article Ill standing. The Agrrement rets dates for rulemaking, but does 

not limit EPA's discretion concerning what final action to take, alter any applicable 

3 EPA Fact Shret: Clean Power Plan and Carbon Pollution Standards Key Dates, at 
http: I I www2.epa.qov I carbon-pollution-standards/ fact -shret -clean-power -plan
carbon-pollution-standards-key-dates (JA 535-36). 
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rulemaking proca::lures, or purport to make any chan~ in a regulatory program. Nor 

does the Agrrement, standing alone, impose obligations on Petitioners or any other 

entity. This Court has long held that non-settlers la:::k Article Ill standing to s:ek 

judicial review for the purpose of blocking or setting aside such settlements. 

Second, for related rEESOns, the Settlement Agrrement cannot be considered a 

"final a-Jency action." It does not determine the rights or obligations of, or impose 

legal conrequenCES on, any non-party to the Agrrement. Rather, legal conrequenCES 

could be imposed only if EPA promulgates a final regulation following notice and 

comment, which would then be reviewable in this Court. 

Third, any challen~ concerning the Settlement Agrrement has become moot. 

EPA already has published the "proposed" rule that was due under the Agrrement, 

and the Agrrement does not require final p~tm~tafdstandards because EPA retains 

its discretion to decide what final a:::tion to take. 

Fourth, the Act requires that petitions for review be brought within sixty days 

after the relevant Federal Rooister publication, which in this ca:e occurred on April 

23, 2012. Petitioners waited more than two yEErs after that date to file this ca:e, and 

that time limit is jurisdictional. 

Finally, because EPA is currently in the midst of a notice-and-comment 

rulemaking proa:$ in which it will evaluate and respond to comments on the very 

i$Ue Petitioners would have this Court prematurely decide, this petition is not "fit" 

for a judicial decision and must be dismig:aj as unripe. 

10 

ED_ 000948 _ 00008407-00024 



FOIA EPA-HQ-2016-009655 

If this Court reoches the merits, it should conclude that Petitioners' 

interpretation of recti on 7 411 (d) as barring regulation of all pollutants under that 

rection once a source category has been regulated in regard to hazardous pollutants 

under rection 7412 is not the only way to read the convoluted text at i$Ue. That text 

-which includes both the House's and ~ate's 1990 amendments- is ambiguous 

and can be read multiple ways, allowing for reasonable Agancy interpretation. See 

Chevron U.S.A .. Inc. v. Natural Res. Def. Council, 467 U.S. 837,843-44 (1984). One 

reasonable interpretation is that EPA may regulate, under rection 7411(d), any 

pollutant that is not a "hazardous" or "criteria" pollutant regulated elrewhere under 

the Act. Unlike Petitioners' contrary reading, such an interpretation of rection 

7411 (d) would be consistent with the statutory context and legislative history. Thus, 

the Court cannot conclude at this preliminary sta-Je of the rulernaking prOCESS that 

Petitioners' reading of rection 7411(d) is the only permi$ible reading. 

Argument 

I. PETITIONERS LACK ARTICLE Ill STANDING. 

A. EPA's Entry Into the Settlement Agreement Caused No Injury. 

"The law of Article Ill standing, which is built on reparation-of-povvers 

principles, rerves to prevent the judicial proa:$ from being ured to usurp the povvers 

of the political branches." Clapperv. Amnesty lnt'l USA, 1338. Ct.1138, 1146 

(2013). "To establish Article Ill standing, an injury must be concrete, particularized, 

and actual or imminent [referred to as "injury-in-fact"]; fairly traca3ble to the 
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challenged action; and redre:sable by a favorable ruling." & at 1147 (internal 

quotation and citations omitted). "[A]IIEYJations of JXH)I'befuture injury are not 

sufficient." & (emphasis in original; internal quotation omitted). 

The Settlement Agrrement contains no provision that could credibly be 

deemed to c:aure "concrete, particularized, and a:::tual or imminent" injury to 

Petitioners or any other entity. To be'Jin with, although the Agrrement ret a schedule 

for EPA to conduct rulemakings pursuant to section 7411, it does not limit EPA's 

administrative discretion in deciding, at the end of that rulemaking prOCESS: 

(1) whether to promulgate final standards; and (2) if EPA does so promulgate, what 

the form or content of the final standards should be. 

For example, while Pa!OJraphs 1 and 2 of the Settlement Agrrement 

established doodlines for "pKp:m:irule[s] [under sections 7411(b) and (d), respectively] 

that include[] standards of performance for G H Gs," Para-Jraphs 3 and 4 do rot 

similarly state that EPA "shall promulgate" such standards by the identified dates. 

Agrrement 1m 1-4 (JA 3-4). lnstood, the latter para-Jraphs provide only that EPA "will 

sign ... a final rule [by a3ch respective date] that takfS final a:iia1 with lff(Hi to the 

prepared rule[s] described in [ParaJraphs 1 and 2, respectively]." & 1m3, 4 (JA 3-4) 

(emphasis added).4 Pa!OJraph 11 further states that, "[e]xrept as expre:sly provided 

4 The Act distinguishes "prepared rules" from "promulgated" regulations in its 
general rulemaking provision, 42 U.S. C.§ 7607(d), which expre:sly applies to rules 
i$Ued under section 7411. Comoare id. § 7607(d)(3), with id. § 7607(d)(6)(A)(ii), (B). 
Judicial review, in turn, is authorized (in relevant part) for a:::tion "prr::rruk;]3tirg . .. any 
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herein, nothing in the terms of this Settlement Agrrement shall be construed to limit 

or modify the discretion a:::corded EPA by the [Act] or by ~neral principles of 

administrative law." Agrrement 1{11 (JA 6). Thus, the Agrrement rets rulemaking 

deadlines but does not limit EPA's discretion, after considering the comments on a 

prepared rule, to make a final decision rot to promulgate it. 

Additionally, EPA's obligation under Pa~CYJraph 4 to "take final action" under 

rection 7411(d) is conditional- it only arises "ifEPA finalizes standards of 

performance for GHGs [for new and modified soura:s] pursuant to Pa~CYJraph 3." 

Agrrement 1J4 (JA 4) (emphasis added). Thus, not only does EPA retain its 

discretion regarding what final action to take, it nrecl not take final action under 

recti on 7 411 (d) at all unle:s it promulgates standards under recti on 7 411 (b). 

The Agrrement, moreover, contains no provision that purports to alter notice 

and comment requirements or any other procedures applicable to EPA rulemaking 

under the Act or other authority. Nor does it prescribe any other chan~ in any 

regulatory program. Rather, it does nothing more than ret deadlines for the 

rulemakings referred to in Pa~CYJraphs 1 through 4, with EPA retaining its 

administrative discretion regarding the substance of final action as shown above. 

standard of performance or requirement under [42 U.S.C. § 7411]." & § 7607(b)(1) 
(emphasis added). 
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Under both longstanding and recent decisions of this Court, non-settling 

parties lack standing to srek judicial review of settlements that set schedules for 

federal a-Jency rulemaking without limiting the a-Jency's administrative discretion 

concerning the substance of final action. Just two years a'JO, the Court considered 

this question in Defenders of Wildlife v. Percicrepe, 714 F.3d 1317 (D.C. Cir. 2013), 

where non-settlers ~rted standing to oppose a consent decree establishing a 

schedule for rulemaking "pertaining to revisions to ... Effluent Guidelines under the 

Cloon Water Act." kl at 1321. Using langUa-Je ~ntially identical to that employed 

by the Settlement Agreement here, the consent decree in Percicrepe established a 

dEEdline for "a notice of proposed rulemaking pertaining to [such] revisions," 

followed by a second doodl ine for "a decision takirg final criia1 following notice and 

comment rulemaking pertaining to [such] revisions." kl (emphasis added). The 

consent decree also mirrored this Agreement by expr€$ly providing that it did not 

"I imit or modify the discretion accorded EPA by the CIEEn Water Act or by ~neral 

principles of administrative law." l.Q..at 1322. This Court concluded that the non

settlers lacked standing. kl at 1323-26. In particular, the Court observed that the 

consent decree "merely requires that EPA conduct a rulemaking and then decide 

whether to promulgate a new rule- the content of which is not in any way dictated by 

the consent decree- using a specific timel ine." kl at 1324. The Court explained that 

such an a-Jreement cannot "injure" any third party, because "Article Ill standing 

requires more than the {XBSibilityof potentially adverse regulation." kl at 1324-25 
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(emphcsisadded) (citing Nat'l A$'n of Home Builders ("NAHB") v. EPA, 667 F.3d 

6, 13 (D.C. Cir. 2011)) (other citations omitted). 

Perci~ is consistent with earlier ccses likewise holding that third parties 

lacked standing to bring suits attempting to prevent federal a-Jencies from a-Jreeing to 

negotiated rulemaking schedules. Sre Alternative Re:earch & Dev. Found. v. 

Veneman, 262 F.3d 406,411 (D.C. Cir. 2001) (non-settling party's rights not impaired 

by stipulation of dismig:al requiring U.S. Department of Agriculture to conduct 

rulemaking, because it "will not be precluded from participating in the rulemaking 

and, if USDA decides to i$Ue a final rule, [it] is not precluded from challenging that 

rule"); In re Endanrered Species Act Section 4 Deadline Litiq.- MDL No. 2165,704 

F.3d 972, 976-79 (D.C. Cir. 2013) (no standing to oppose consent decree); Envt'l 

Defense v. EPA, 329 F. Supp. 2d 55,67-69 (D.D.C. 2004) (same); cf. Ctr. for 

Biological Diversity v. EPA, 274 F.R.D. 305,309-12 (D.D.C. 2011) (aircraft engine 

manufacturers lacked standing to intervene in lawsuit to compel a-Jency action relating 

to regulation of greenhouse gas air emi$ions ). I ndred, "[i]t hcs never bren supposed 

that one party ... could preclude other parties from settling their own disputes and 

thereby withdrawing from litigation." Local No. 93. lnt'l A$'n of Firefighters. AFL

CIO v. City of Cleveland, 478 U.S. 501,528-29 (1986). 

This Court has found it appropriate, however, to reach the merits of such a 

claim in the highly unusual circumstance- not pre:ent here- of a proposed 

settlement that expressly purported to limit EPA's discretion to decide rot to regulate. 
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Sre Natural Res. Def. Council ("NRDC") v. Castle, 561 F.2d 904,908-10 (D.C. Cir. 

1977). In Perci~, the Court found Castle distinguishable because therettlement 

a-Jrrement in Castle, unlike the conrent decree in Perci~, "permitted EPA to 

decline to i$Ue any new rule ... only if it met certain requirements ret forth in the 

a-Jrrement and 'promptly submit[ ted] a statement under oath to the parties explaining 

and justifying the exclusion,"' which was then subject to district court enforcement 

procreclings if NRDC di5a'Jrred with EPA's explanation. Perci~, 714 F.3d at 

1325 (quoting Castle, 561 F.2d at 909); sre also 714 F.3d at 1326 (stipulated dismig;al 

in Alternative ResEErch did not re:anble Castle rettlement becaure the stipulated 

dismig;al "d[id] not bind the a-Jency in its rulernaking"). Because of the:e distinctions, 

the Court in Perci~ concluded that Castle "does not dictate the outcome here." 

19... at 1325. The Court further obrerved that Castle did not address standing "and 

therefore has no prececlential effect on th[at] jurisdictional question." 19... 

As shown above, the Settlement Agreement here mirrors the provisions of the 

conrent decree in Perci~ and the stipulated dismig;al in Alternative ResEErch by 

referring only to dEEdlines to "take final a:::tion" at the conclusion of the rulernaking 

schedules, thus pre:erving EPA's administrative discretion. Agrrement 1m 3-4 (JA 3-

4 ). Such langUa-Je "does not lf£{Uite EPA to promulgate" standards under recti on 

7411, but instEEd merely requires EPA to mret a rulernaking schedule "and then ckire 

whether to promulgate a new rule." Perci~. 714 F.3d at 1324 (emphasis added). 

Moreover, the Agrrement does not even require a "final a:::tion" under rection 
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7411 (d) unl€$ EPA, in its discretion, "finalizes standards" under rection 7411 (b). 

Agrrement 1J4 (JA 4). That the Agrrement "prescribes a date by which regulation 

CD.Jidoccur does not establish Article Ill standing." Percicre.pe, 714 F.3d at 1325 

(emphasis added); accord Alternative Re:earch, 262 F.3d at 411. Finally, because the 

Settlement Agrrement contains no provision purporting to I imit notice and comment 

requirements or otherwi5e alter any statutory procedures governing rulemaking, 

Petitioners "[are] not ... precluded from participating in the rulemaking and, if [EPA] 

decides to i$Ue a final rule, ... [are] not precluded from challenging that rule." 

Alternative Re:earch, 262 F.3d at 411; Envt'l Defen5e, 329 F. &lpp. 2d at 68 (same).5 

Petitioners cite ca:es from other circuits where courts considered the merits of 

objections to a 5ettlement or affirmed an order preliminarily enjoining implementation 

of a 5ettlement. £&, Pet.Br. 25, 27 n.4. But ecd1 of th05E 5ettlements included 

provisions that immediately altered existing regulatory programs, unlike here.6 

Petitioners identify roauthority recognizing a non-5ettlor's standing to attempt to 

block a 5ettlement that merely establishes a rulemaking schedule. 

sin contrast, granting the declaratory and injunctive relief Petitioners seek 1M1.Jid impair 
the procedural rights of other stakeholders by preventing EPA from considering their 
comments and making a final decision that takes their comments into account. 
6 Sre Con5erv. Nw. v. Sherman, 715 F.3d 1181, 1185-88 (9th Cir. 2013) (con5ent 
decree altered the "&lrvey and Mana-Je Standard" of the Northwest Forest Plan 
without prior notice and comment); Minard Run Oil Co. v. U.S. ForestServ., 670 
F.3d 236, 245-46 (3d Cir. 2011) (5ettlement imp05Ed immediately effective 
moratorium on oil and gas drilling in the Allegheny National Forest until completion 
of forest-wide environmental impa::t statement). 
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B. Petitioners' Claims Of Injury From Publication Of The Propa;ect 
Rule Are Insufficient. 

Petitioners do not identify any "injury" that allegedly resulted directly from 

EPA's entry into the Settlement Agrrement. Rather, Petitioners CH:ert that they were 

injured by EPA's publication of the Prepared Rule becaure they "expended 

substantial state resourCES as a direct result of the proposal, including thousands of 

hours of employee time." Pet.Br. 26. Petitioners then CH:ert that the Settlement 

Agrrement was at least a "substantial factor" that "motivated" EPA to i$Ue the 

proposal and that this alleged injury therefore is traceable to the Agrrement. Pet.Br. 

26-27. Petitioners also claim a recond injury resulting from the "obligation to submit 

a State Plan after the [Prepared Rule] is final." Pet.Br. 28.1 Neither of the:e claims 

establishes Article Ill standing. 

Addr€$ing Petitioners' recond CH:erted injury first, the "obligation" to submit a 

State Plan after final standards are promulgated is only hypothetical. As even 

Petitioners acknowledge, it could only arire "afle"the Section 111(d) rule is final," 

Pet.Br. 28 (emphcsisadded)- in other 'Nords, it \Viii only become an "obligation" if 

and when EPA praruga'Esa final rule. Speculation about p0$ible future government 

action cannot mret the requirement of "concrete, particularized, and actual or 

imminent" injury. Sre Clapoer, 133 S. Ct. at 1147-50; NAHB, 667 F.3d at 13. 

Moreover, despite Petitioners' belief that promulgation of the Prepared Rule is 

7 Petitioners do not allege any "procedural injury." Sre Percicre.pe, 714 F. 3d at 1323. 
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inevitable, recent experience demonstrates that EPA does not always finalize its 

rulernaking proposals. Sre. e.g., 79 Fed. Reg. 1352 and 79 Fed. Reg. 1430 (~n. 8, 

2014) (withdrawing prepared ruleaddr€$ing C02erni$ions from new power plants 

and publishing a new proposal ba::ecl on a different legal theory). 

Petitioners' other CH:erted injury- the staff time and resourCES expended in 

advance preparation for meeting p0$ible future state planning requirements- cannot 

be considered "tra:eable" to any EPA a:::tion becaure neither the Settlement 

Agrrement nor the Prepared Rule ff£{UilfSany state to conduct such efforts. Rather, 

only a final rule promulgating the proposal could require such a:::tion by states.8 To 

the extent Petitioners have voluntarily undertaken such efforts, their CH:erted injury is 

"relf-inflicted" and, as such, "not fairly tra::eable to the challenged government 

conduct." Grocery Mfrs. m'n v. EPA, 693 F.3d 169, 177 (D.C. Cir. 2012), cert. 

denied, 1338. Ct. 2880 (2013) (where final rule permitted but did not "force" or 

"require" manufacturers to ure new alternative fuel, majority held that petroleum 

refiners and importers did not have Article Ill standing ba::ecl on the alleged costs and 

liabilities associated with that fuel); cf. NAHB, 667 F.3d at 12 (organizational staff 

a The Administrator'sstaternentsem;rcg'ryadvance planning (Pet.Br. 20) are not the 
same as a promulgated regulation imposing a binding dEEd I ine for submitting state 
plans, and no provision of the Agreement impoo:s such a dEEd I ine. Sre Percicrepe, 
714 F.3d at 1325 n.7 (claimant "has the burden to establish that the conrent decree
not EPA's throat-ciEEring- will caure the injury of which it complains"). 
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time and money expended in response to Clean Water Act jurisdictional 

determination did not constitute injury-in-fa:::t).9 

This Court hasacknowledged thatpJtmJtafdair rulesmaycausean Article Ill 

"injury" by increasing a state's burden of developing an approvable plan or otherwise 

111EEting implementation requirements; but, consistent with separation-of-powers 

principles, the Court has never suggested that a "proposed" rule could do so. £&.. 

West Virginia v. EPA, 362 F.3d 861, 868 (D.C. Cir. 2004) (states had standing to srek 

review of EPA's promulgated "NOx SIP Call" rule, which "direct[ed] ea:::h state to 

revise its SIP in accordance with EPA's NOx emi$ions bud~t''); Nat'l m'n of 

Cloon Air Agencies v. EPA, 489 F.3d 1221, 1226-28 (D.C. Cir. 2007) (recognizing 

standing to challen~ promulgated rule); Oklahoma Dep't of Envtl. Quality 

("ODEQ") v. EPA, 740 F.3d 185, 189-90 (D.C. Cir. 2014) (same)10; comoare with 

Alternative Re:earch, 262 F.3d at 411 ("the initiation of a rulemaking" pursuant to 

settlement did not cause injury); Las Brisas Energy Ctr .. LLC v. EPA, No. 12-1248 & 

9 Petitioners explain at length their concern that the Proposed Rule, if promulgated, 
would require planning efforts that a number of states believe cannot be a:::hieved 
within the doodlines EPA has proposed. Pet.Br. 16-22. EPA sought rulemaking 
comments regarding, infff" alia, the adequacy of the proposed planning deadlines, and 
many of the comments expre:sed that same concern. Thus, in addition to deciding as 
a threshold matter whether to promulgate the Proposed Rule, EPA will have to decide 
whether to make any changes to the planning doodlines in light of the:e comments. 
10 Tozzi v. U.S. Dep't of Health & Human Servs., 271 F.3d 301 (D.C. Cir. 2001) 
(Pet.Br. 27, 29), also involved a ~nuinely final a-Jency action taken after notice and 
comment, not a proposal. 271 F.3d at 306-07. 
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consolidated ca::es (Order dated Dec. 13, 2012) (dismi$ing challenges to April 2012 

prepared rection 7411 (b) rule on jurisdictional grounds) (Attach. A). 

In Mcssachuretts, the Supreme Court likewire recognized a state's standing to 

challen~ EPA's final action denying a rulernaking petition. Sre 549 U.S. at 526. The 

Court a:::knowledgecl a "special solicitude" in its standing analysis for a challen~ 

brought by a state; it recsoned that Congress had "ordered EPA to protect [states] by 

prescribing standards applicable to the erni$ion of any air pollutant ... which in [the 

Administrator's] judgment caure, or contribute to, air pollution which may recsonably 

be anticipated to endan~r public health or vvelfare," and, importantly, that Congress 

also "recognized a concomitant procedural right to challen~ the rejection of [the 

state's] rulemaking petition as arbitrary and capricious." ~at 519-20 (citing 42 

U.S.C. §§ 7521(a)(1), 7607(b)(1)) (internal quotation omitted). The petition here, in 

contrast to Ma:sa:::huretts, was filed in the midst of an crg:irg rulemaking proa::$, and 

~ntially asks the judiciary to a:sume the administrative function Congress delegated 

to EPA by deciding i$Ues that are the ongoing subject of public comments when 

EPA has yet to respond to there comments and has neither denied a rulemaking 

petition, nor promulgated a regulation. Unlike in Ma:sa:::huretts, the Act supports no 

"procedural right" to a judicial order thwarting this statutory proa::$. Such a claim, 

whether brought by states, regulated entities or other stakeholders, is not justiciable. 

C. Petitioners Fail to Show Redressability. 

Petitioners also fail to explain how their alleged injuries would be redr~ 
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if the Court "h[e]ld 'unlawful' and 'ret cside' the rettlernent a-Jreement's Section 

[74]11(d) provisions." Pet.Br. 59 (quoting 5 U.S.C. § 706(2)(A)). The Agreement 

contains no provisions that purport to "determine" whether power plants should be 

subject to promulgated standards of performance for C02 emi$ions, and EPA's 

schedule for completing the rulernaking proa:$ was not derived from the Agrrement. 

Indeed, the Propored Rule was i$Ued cs part of the "Climate Action Plan," a major 

initiative by the current administration to addre:s climate change. Sre 79 Fed. Reg. at 

34,833/3 (identifying Climate Action Plan cs impetus for Prepared Rule). EPA 

would have taken the step of proposing a recti on 7 411 (d) rule for power plants 

pursuant to the Act and the Climate Action Plan whether or not this Agreement 

existed, or were va:::ated. 

II. THE SETTLEMENT AGREEMENT IS NOT A "FINAL ACTION." 

Section 307(b)(1) of the Act, 42 U.S. C.§ 7607(b)(1), governs judicial 

review of EPA's nationally applicable air regulations and is an exclusive remedy. Sre 

id. § 7607(e); ODEQ, 740 F.3d at 191. It lists specific, nationally applicable actions 

that are subject to judicial review- including action "prarvgatirg . .. any standard of 

performance or requirement under [42 U.S.C. § 7411]" -along with "any other 

nationally applicable regulationsprarugae:t, or final a:iia1 taken, by the Administrator 

under this chapter." 42 U.S.C. § 7607(b)(1) (emphcsisadded). 

"[T]he phra:e 'final action' ... bears the same meaning in [rection 7607(b)(1)] 

that it does under the Administrative Procedure Act" and, a:::cordingly, is subject to 
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the familiar standard articulated in Bennett v. Spear, 520 U.S. 154 (1997), to determine 

whether EPA a:::tions taken under the Act are "final." Whitman v. American Truck 

A$'ns, 531 U.S. 457,478 (2001); s:e. e.g., Nat' I Envtl. Dev. m'n's Clean Air Project 

(" NEDA-CAP") v. EPA, 686 F.3d 803, 808-09 (D.C. Cir. 2012), rert. denied, 133 S. 

Ct. 983 (2013). "As a ~neral matter, two conditions must be satisfied for a:::tion to be 

considered 'final': First, thea:::tion must mark the 'consummation' of thea-Jency's 

decisionmaking prOCESS ... it must not be of a merely tentative or interlocutive 

nature." Bennett, 520 U.S. at 177-78 (internal citation omitted). "And s:mnd, the 

a:::tion must be one by which 'rights or obligations have been determined,' or from 

which 'legal conrequena:s will flow."' ~ (internal citation omitted); s:e also Devon 

Energy Corp. v. Kempthorne, 551 F.3d 1030, 1040-41 (D.C. Cir. 2008) (a:::tion must 

impore "legal," not just "pra:::tical" conrequena:s, and the chan~ in legal rights must 

be "certain") (internal quotations and citations omitted). 

The Settlement Agreement does not mret either of Bennett's criteria becaure, 

as shown above, it does not resolve what the final outcome of the rulernaking prOCESS 

will be and does not "determine" any "rights or obligations" of or imporeany "legal 

conrequena:s" on Petitioners or any other non-rettling entity.11 In short, the 

Agreement has no legally binding effect on any non-rettlor that could render it a 

11 Petitioners here do not argue that the Prepared Rule is a reparate "final a:::tion." 
Sre Pet.Br. 52-54. 
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"final action." Sre A$'n of Irritated Residents v. EPA, 494 F.3d 1027, 1034 (D.C. 

Cir. 2007) (conrent a-Jrrement was not a "rule" subject to judicial review, as it did not 

"bind" EPA to a "substantive interpretation of the statute"); s:ealso NEDA-CAP, 

686 F .3d at 809 (pra:mble statements describing anticipated future implementation 

plans for revired NAAQS did not "impore[] definite requirements upon states or 

re-Julated industries" and thus were not final action). 

That the Settlement Agrrement went through notice and comment under 42 

U.S.C. § 7413(g) does not, by itrelf, establish finality. Pet.Br. 52-53 (citing Toilet 

Goods A$'n v. Gardner, 387 U.S. 158, 162 (1967)).12 In NED A-CAP, for example, 

this Court held that a pra:mble statement concerning future implementation of a 

NAAQS was not reviewable although EPA had published the statement in the 

Federal Rooister following notice and comment. 686 F.3d at 808-09. Here, even if 

the Agrrement repre:ented the "consummation of EPA's decisionmaking" 

concerning whether and how to rettle the thrEEtened litigation re-Jarding the timing of 

its responre to the remand in New York v. EPA, Pet.Br. 53, that is not the te8mt 

decisionmaking prOCESS in this ca:e,13 becaure Petitioners' claim is focured exclusively 

12 Toilet Goods did not acldr€$ whether a rettlement a-Jrrement is judicially reviewable 
after going through notice and comment. Rather, the Court found that when a 
fffJ.Jiatia1 is published following notice and comment, it repre:ents the culmination of 
the rulemaking proce:s-a point no one here contests. ~at 162. 
13 If Petitioners' view were correct, then aey rulemaking rettlement could constitute 
"final agency action," potentially subjecting the federal courts to a flood of collateral 
litigation challenging such rettlements and IEEving the United States with no effective 
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on the scope of EPA's regulatory authority, not on the timeframe in which the 

rulemaking will be conducted. EPA has rot concluded its proa:$ for deciding 

questions concerning its regulatory authority, as its solicitation of public comments on 

that very i$Ue clearly demonstrates. 

Petitioners' other c:a:es are readily distinguishable. Pet.Br. 52-53. Makins v. 

District of Columbia, 277 F.3d 544 (D.C. Cir. 2002), was a suit brought toenb/rea 

settlement a-Jrrement a-Jainst as:itlirgparty. ~at 545-47. The remaining c:a:es 

involved settlements that imposed irrrrrrfiate legal consequenCES (not just hypothetical 

future legal consequenCES) on non-settlers. Sre United States v. Carpenter, 526 F.3d 

1237, 1238-42 (9th Cir. 2008) (settlement authorized road repairs near federal 

wilderness area, thus allegedly impairing nearby residents' interest in pre:erving that 

area); Exec. Business Media. Inc. v. U.S. Deot. of Def., 3 F.3d 759, 761-64 (4th Cir. 

1993) (business competitor challenged settlement that authorized contract award 

without going through competitive bidding). 

Ill. PETITIONERS' CHALLENGE TO THE AGREEMENT IS MOOT. 

For several reasons, this petition should be considered moot. Sre renerally 

Daimler Trucks North Am. LLC v. EPA, 745 F.3d 1212, 1216 (D.C. Cir. 2013) (A 

ca:e is moot "if events have so transpired that the decision will neither pre:ently 

means of settling suits alleging that it has failed to respond to a judicial remand or 
111EEt a statutory deadline for final regulatory action. &lch an outcome is untenable 
and would be contrary to Firefighters. Sre 478 U.S. at 428-29. 
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affect the parties' rights nor have a more-than-speculative chance of affecting them in 

the future.") (internal quotation and citation omitted); Uti I. Air Roo. Group 

("UARG") v. EPA, 744 F.3d 741,749-50 (D.C. Cir. 2014). First, the doodlines in the 

Settlement Agrrement have long since pcH:Ed. The Agrrement called for EPA to take 

final action with respect to its proposal under section 7 411 (d) -only if it elected to 

promulgate standards for power plants under section 7 411 (b)- by May 2012. 

Agrrement 1J4 (JA 4); Modification Agrrement 1J2 (JA 26). EPA took no such oction 

by that deadline, and therettling parties have not pursued the limited remedy that the 

Agrrement authorizes in the event of brEEch, which is to "file an appropriate motion 

or petition ... seeking to compel EPA to take oct ion responding to the Remand 

Order" in NewYorkv. EPA, No.00-1322. Agrrement1J7(JA4-5).14 

Second, EPA has a/tea¥ published the section 7411(d) proposal, which is the 

only step EPA was ff£{Uitf£1 to take under the Settlement Agrrement, since (1) the 

obligation to take final oction under section 7411(d)wasconditional on whether EPA 

promulgated section 7411 (b) standards; and (2) EPA retained its discretion to make a 

14 The Agrrement contains no specific performance remedy, and it is not enforceable 
in Court. ~ 1J7. Petitioners' contrary arguments concerning the Agrrement's 
"enforceability" (Pet.Br. 27 & n.4, 57-58) fail to address its langu~ limiting the 
remedy for brecdl and rely on ca::es that did not involve similar contractual langu~. 
Sre. e.g., Am. Sec. Vanlines. Inc. v. Gallooher, 782 F.2d 1056, 1059 (D.C. Cir. 1986); 
Viii. of Kaktovik v. Watt, 689 F.2d 222,228-30 (D.C. Cir. 1982); Minard Run, 670 
F.3d at 247 n.4; see also Marks v. United States, 24 Cl. Ct. 310, 319 (CI. Ct. 1991) 
("[P]arties to a contract are frre to limit remedies in a:::cordance with their desire ... at 
the time the contract is executed .... "). 

26 

ED_ 000948 _ 00008407-00040 



FOIA EPA-HQ-2016-009655 

final decision rd to promulgate rection 7411 (d) standards. Granting judicial relief 

now would not "un-do" EPA's publication of the proposal. 

IV. THIS PETITION IS UNTIMELY. 

A petition under 42 U.S.C. § 7607(b)(1) "shall be filed within sixty days from 

the date notice of [a final] promulgation, approval, or action appears in the Federal 

R&Jister, except that if such petition is ba:ed solely on grounds arising after such 

sixtieth day," then it "shall be filed within sixty days after such groundsarire." ~;see 

Utah v. EPA, 750 F.3d 1182, 1184 (10th Cir. 2014) ("grounds" means "a sufficient 

le-Jal basis for granting the relief sought") (internal quotation and citation omitted). 

Thesetimelimitsarejurisdictional. £&, Med. Waste lnst. & Energy Recovery 

Council v. EPA, 645 F.3d 420,427 (D.C. Cir. 2011); ODEQ, 740 F.3d at 191.15 

A$Uming that EPA's entry into the Settlement Agrrement on March 2, 2011, 

did not immediately tri~r the sixty-day filing period, as EPA did not publish a 

Federal Rooister notice at that time, that period be-Jan to run no later than April 3, 

2012, when EPA published a Federal Rooister notice stating that it had "finalized" the 

Agrrement. 77 Fed. R&J. at 22,404. On that date, the claims and arguments that 

Petitioners seek to a:sert in this are vvere available to them, bec:aure by then EPA: 

(1) had promulgated a final rule re-Julating povver plants under rection 7412,16 which 

15 But see Clean Water Action Council of Ne. Wis .. Inc. v. EPA, 765 F.3d 749, 751 
(7th Cir. 2014 ). 

16 77 Fed. R&J. 9304. 
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a:::cording to Petitioners "prohibits EPA from requiring States to regulate [the same 

source category] under Section [74]11(d)," Pet.Br. 30; and (2) hadsi:ffrtLB?tly 

announced in the Federal Rooister its finalization of therettlement retting deadlines 

for a recti on 7 411 (d) rulemaking for power plants. Thus, the legal dispute Petitioners 

wish to raire now already had crystallized, at the latest, by April3, 2012, making the 

"arising after" exception inapplicable to this petition. 

V. THE PENDENCY OF AN ONGOING RULEMAKING PROCESS 
RENDERS THIS PETITION UNRIPE FORJUDICIAL REVIEW. 

Petitioners claim that this ca::e became "fit for judicial decision" in June 2014 

when EPA published the Prepared Rule and a:::companying Legal Memorandum. 

Pet.Br. 55. EPA published thore documents, however, for the specific purpore of 

obtaining public comments to help inform a rulemaking decision it has rd }€t tr"E¥::8. 

In as925Sing the ripen€$ of a ca::e, this Court "focus[es] on two aspects: the 

'fitn€$ of the i$Ues for judicial decision' and the extent to which withholding a 

decision will caure 'hardship to the parties."' Am. Petroleum lnst. ("API") v. EPA, 

683 F.3d 382, 387 (D.C. Cir. 2012) (quoting Abbott Labs. v. Gardner, 387 U.S. 136, 

149 (1967)). "The fitn€$ requirement is primarily meant to protect the a-Jency's 

interest in crystallizing its policy before that policy is subjected to judicial review and 

the court's interest in avoiding unnea::g:;ary adjudication and in deciding i$UES in a 

concreteretting." API, 683 F.3d at 387 (internal quotation omitted). 

To uphold the:e interests, the Court determines fitn€$ by evaluating not just 
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whether an i$Ue is "purely legal," but also "whether consideration of the i$Ue would 

benefit from a more concrete retting, and whether the a'Jerlcy's action is sufficiently 

final." kt (internal quotation omitted). "[E]ven purely legal i$Ue8 may be unfit for 

review," and "a claim is not ripe ... if it rests upon contin~nt future events that may 

not occur as anticipated, or inclrecl may not occur at all." Atlantic States Lgal Found. 

v. EPA, 325 F.3d 281, 284 (D.C. Cir. 2003) (internal quotation omitted). "Courts 

decline to review tentative a-Jency positions becaure," among other conrequences, 

"the integrity of the administrative proce:s is threatened by piecemeal review of the 

substantive underpinnings of a rule, and judicial economy is dig:erved becaure judicial 

review might prove unnece:sary if persons s:eking such review are able to convince 

the a'Jerlcy to alter a tentative position." API, 683 F.3d at 387 (quotation omitted). 

Reviewing the merits of this c:a:e, at this time, would lead the Court into the 

very pitfalls a-Jainst which it warned in API. The legal analys:s EPA ret forth in the 

Legal Memorandum accompanying its Prepared Rule preamble are quite obviously 

"tentative," notwithstanding Petitioners' characterization of that document. Pet.Br. 

55-56. The preamble made clear that EPA "solicits comment on all aspects of its 

legal interpretations, irdLdirg ttedifr1..5sia? in tte L€1J3I tvlerorard.m." 79 Fed. Reg. at 

34,853/2 (emphasis added). EPA also sought "public comment on all aspects of this 

proposal" including technical as well as legal i$Ue8. _ktat 34,835/2. The legal 

positions prerented to this Court in Petitioners' brief have also bren prerented to 

EPA in the rulernaking; and many other stakeholders- often expr€$ing ditaent, and 
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in some ca::es diametrically opposed legal interpretations- have presented their 

comments as vvell. EPA had not yet had the opportunity, hovvever, to complete its 

evaluation of the:e comments and determine what final a:::tion to take. 

Importantly, the Act ff£1UilfS EPA to evaluate and respond to any significant 

written or oral comments on the proposal when taking final action. 42 U.S. C. 

§ 7607(d)(6)(A)(ii). Indeed, if EPA attempted to treat the Legal Memorandum as a 

document that conclusively decided the legal i$Ues of concern to Petitioners for 

purposes of this rulemaking, it would be subject to reversal for failure to respond to 

comments. Sre Ne. Md. Waste Disposal Auth. v. EPA, 358 F.3d 936, 950 (D.C. Cir. 

2004 ). Thus, to~ that EPA's legal interpretations are currently "tentative" is not an 

exercise in self -serving Iabeii ing; it is an a:::curate description of a rulemaking proa::$ 

that the Act rrarriaf£5 EPA follow before it decides whether to promulgate standards. 

Furthermore, even if Petitioners' showing of "hardship" vvere sufficient to 

111EEt the recond element of the ripeness test, 17 it could not overcome the 

demonstrable unfitness of the c:a:e for review at this time. "Although both the fitness 

and hardship prongs encompass a number of considerations, a dispute is not ripe if it 

is not fit ... and ... it is not fit if it does not involve final a-Jency a:::tion." Holistic 

17 As diSCLJ$ed above, Petitioners have not demonstrated an "injury-in-fa:::t" sufficient 
to establish Article Ill standing. &lpra Argument I.A, B. 
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Candlers and Consumers A$'n v. Food & Drug Admin., 664 F.3d 940,943 n.4 (D.C. 

Cir. 2012) (internal citations omitted). 

Bec:aure fitn€$ is so plainly lacking when a claimant s:eks judicial review of a 

legal dispute that may be mooted by the outcome of a pending notice and comment 

rulernaking proa:$, this Court historically has found such claims unripe. Sre. e.g., 

API, 683 F.3d at 386; Atlantic States, 325 F.3d at 284; UARG v. EPA, 320 F.3d 272, 

278-79 (D.C. Cir. 2003); Action on Smoking & Health v. Dep't of Labor, 28 F.3d 162, 

165 (D.C. Cir. 1994). More recently, when confronted with petitions s:eking review 

of the April 2012 prepared section 7411(b) rule, the Court summarily dismig:aj the 

petitions bec:aure the "prepared rule [was] not final a'Jency action subject to judicial 

review." Las Briscs (Order dated Dec. 13, 2012) (Attach. A). EPA then withdrew the 

proposal, which only confirms that further judicial review at that time would have 

bren a wasteful ure of the Court's resourCES. Sre 79 Fed. Reg. at 1352. 

Petitioners ask the Court to ignore the IE$0nS of Las Briscs and exacerbate the 

premature intrusion of judicial review into the administrative rulernaking prO<l:$ by 

hearing this care now, when it would be more prudent to wait until EPA makes a final 

rulernaking decision. The Court should decline their request, and dismi$ the petition. 
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VI. PETITIONERS' CHALLENGE FAILS ON THE MERITS. 

Petitioners argue that, in 1990, Congress impaled EPA on the horns of a 

dilemma: EPA can regulate a source category's "hazardous" pollutant emi$ions 

under rection 7412 of the Act, or it can regulate other dangerousemi$ions from the 

source category under rection 7411 (d), but not both. If correct, EPA would have to 

pick one ret of health and environmental i$Ues to address, while ignoring another. 

Petitioners believe this pick-your-poison approach to regulation is mandated by 

a "literal reading" of rection 7411(d) as ret forth in the U.S. Code. Pet.Br. 23. But 

that convoluted text can be read "literally" multiple ways, leading to opposite 

conclusions regarding the scope of EPA's authority, and is replete with ambiguous 

terms. The textual ambiguity is compounded by the fact that two amendments to the 

relevant text vvere enacted into law in 1990, at least one of which would 

unquestionably allow EPA to regulate C02 emi$ions from existing povver plants. 

To prevail here, Petitioners must show that ro reading of rection 7411(d) other 

than the one they advance could p0$ibly be reasonable. Sre Chevron, 467 U.S. at 

837. They cannot. Given the many ambiguities in the text, along with supporting 

legislative history and statutory context, EPA could reasonably conclude that it has 

the authority to address povver plant emi$ions of C02 under recti on 7 411 (d) so long 

as it has not regulated povver plants' emi$ions of C02 under recti on 7 412. Thus, if it 

reaches the merits, the Court's inquiry should end with the conclusion that Petitioners 

have not cornered the market on the meaning of rection 7411(d). 

32 

ED_ 000948 _ 00008407-00046 



FOIA EPA-HQ-2016-009655 

A. The Text of§ 7411(d) Does not Mandate Petitioners' Reading. 

Section 7 411 (d) is a grammatical 111€$. Overburdened with dependent clauses 

and lacking in punctuation, the relevant s:nie're from the U.S. Code rEEds as follows: 

The Administrator shall prescribe regulations which shall establish a procedure 
similar to that provided by rection 7410 of this title under which each State 
shall submit to the Administrator a plan which (A) establishes standards of 
performance for any existing source for any air pollutant (i) for which air 
quality criteria have not been i$Ued or which is not included on a list published 
under rection 7408(a) of this title or emitted from a source category which is 
regulated under rection 7412 of this title but (ii) to which a standard of 
performance under this rection would apply if such existing source were a new 
source ... 

42 U.S.C. § 7411(d)(1). 

Petitioners argue that this text (reflecting the Houre Amendment alone) is only 

capable of a single interpretation and mst be rEEd as barring regulation of any source 

category previously regulated under 42 U.S.C. § 7412, even if in regard to ditaent 

pollutants. Becaure EPA regulated emissions of certain hazardous pollutants from 

certain coal-and oil-fired power plants in its2012 MATSRule,18 the argument 

continues, EPA cannot now promulgate a recti on 7 411 (d) rule addressing power plant 

emissions of C02- or any other nonhazardous pollutant from any fossil-fuel fired 

power plants (including natural gas-fired plants not regulated under MATS). This 

rEEding of recti on 7 411 (d) would largely eviscerate EPA's authority under that 

18 Most of the State Petitioners are also challenging the legality of MATS, and that 
ca:e is pending in the Supreme Court. Michiaan v. EPA. S. Ct. No. 14-46 (cert. 
granted Nov. 25, 2014). 
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provision, cs 146 source categories have been regulated in regard to their hazardous 

erni$ions under recti on 7 412. 

Even if Petitioner's convoluted take on recti on 7 411 (d) is a p0$ible 

interpretation of that text, it is hardly the m/y p0$ible interpretation .19 Rather, the 

text of 42 U.S.C. § 7411(d) lends itrelf to multiple "literal" readings and is rife with 

ambiguous terms. The existence of two different amendments to recti on 7 411 (d) in 

the Statutes at Lar~ further complicates the task of interpreting that provision. Thus, 

19 Petitioners and amici claim that the &lprerne Court hcs read the text cs they do. 
Pet.Br. 23; Br. of Amici Trade A$'nset al. ("Trade Amici") at 8, 13. It hcs not. In a 
footnote in Am. Elec. Power Co. ("AEP") v. Connecticut, the Court stated: "EPA 
may not employ§ 7 411 (d) if existing stationary sourCES of the pollutant in question 
are regulated under ... the 'hazardous air pollutants' program," eg:entially 
paraphrasingrection 7411(d)csret forth in the U.S. Code. 131 S. Ct. 2527,2537 n.7 
(2011 ). But Petitioners' argument here was not raired or briefed in AEP. The actual 
holding in AEP- i$Uecl after EPA had already prepared the MATS Rule- was that 
rection 7411 "spa3ks directly to erni$ions of [C02] from the defendants' plants," and 
therefore prrempts state law nuisance claims. lit at 2537. That holding undercuts 
Petitioners' position. Indeed, at oral argument in AEP- a month affB'" the MATS 
proposal - counrel for industry petitioners (now counrel for Trade Amici) Ci$Ured the 
Court that EPA could regulategreenhouregcserni$ionsunderrection 7411(d). 
Transcript, 2011 WL 1480855, at *16-17 ("We believe that the EPA can consider, cs 
it's undertaking to do, regulating existing ... sourCES under rection 111 of the Clean 
Air Act, and that's the proa::$ that's enga'Jecl in now .... Obviously, at the clare of 
that proa::$ there could be APA challenges on a variety of grounds, but we do believe 
that they have the authority to consider standards under rection 111." ). Likewire, 
industry petitioners averred in their brief that "EPA may ... require States to submit 
plans to control" greenhoure ga:;es under 42 U.S.C. § 7411(d). Brief for Pet's, No. 10-
174, 2011 WL 334707, at *6-7. All of this demonstrates that Petitioners' reliance on 
the AEP footnote is misplaca::l. 
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42 U .S.C. § 7 411 (d) can be interpreted a number of ways, and Petitioner's way is the 

k:B:i consistent with legislative history and statutory context. 

1. There are multiple "literal" readings of 42 U.S.C. § 7411(d). 

In addition to Petitioners' proposed reading of section 7411(d), which 

emphasizes certain portions of the text in order to reoch a certain conclusion, there 

are at least two other "literal"20 readings of that text that would compel an opposite 

conclusion. The existence of multiple contradictory ways to read the same text shovvs 

that the text is neither plain nor unambiguous. 

First, bec:aure Congre:s ured the conjunction "or" rather than "and," the string 

of qualifying claus:sret forth in subrection (d)(1)(A)(i) could be read as alternatives, 

rather than requirements to be imposed simultaneously. Numbering the:e claus:s and 

highlighting the conjunctive term "or," the provision reads: 

The Administrator shall prescribe regulations ... under which each State shall 
submit to the Administrator a plan which establishes standards of performance 
for any existing source for any air pollutant [1] for which air quality criteria 
have not been i$Ued or [2] which is not included on a list published under 
section 7408(a) of this title or [3] emitted from a source category which is 
reguiated under section 7 412 of this titie .... 

20 Petitioners conflate "literal" with "unambiguous." But "literal" means "involving 
the ordinary or usual meaning of a word," or "giving the meaning of each individual 
word," while "unambiguous" means "clearlyexpr~ or understood." Merriam
Webster Dictionary, available at http:/ /www.rnerriam-webster.com/. A text can be 
read so as to give ordinary meaning to each word, but that does not mean it is clear. 

35 

ED_ 000948 _ 00008407-00049 



FOIA EPA-HQ-2016-009655 

42 U.S.C. § 7411(d)(1). Giving the term "or" its ordinary meaning,21 section 7411(d) 

literally provides that the Administrator may require states to establish standards for 

an air pollutant so long as after air quality criteria have not been established for that 

pollutant, a one of the other remaining criteria is met. Sre Reiter v. Sonotone Com., 

442 U.S. 330, 338 (1979) (rejecting a "construction [that] would have us ignore the 

disjunctive 'or"'). No air quality criteria have been i$Ued for C02, and C02 is not 

listed under Section 7408(a). Thus, under this "literal" reading, section 7411(d)(1) 

poses no bar to regulation of C02emi$ions.22 

Petitioners argue that "'when an exclusion claure contains multiple disjunctive 

subsections, the exclusion applies if any one of the multiple conditions is met." 

Pet.Br. 37-38 (internal quotation omitted). As di~ below, it is debatable 

whether the relevant text should be considered an "exclusion claure." And unlike 

Petitioners' example of a landlord s:eking a tenant "who is not a smoker or a pet 

21 Merriam Webster defines "or" as "a function word [ured] to indicate an alternative 
<coffreortEE> <sinkaswim>". At http:/ /www.merriam-
webster.com I dictionary/ or. 
22 Trade Amici criticize this as a "new position" concocted by "litigation counrel," and 
argue that EPA must be tied to the "rEESOning supplied by the [a;Jency] itrelf in its 
rulemaking." Trade Amici at 12-13. But the rulemaking is ongoing; there is no final 
"a;Jency reasoning" until EPA i$UES a final rule supplying such. Trade Amici are 
simply wrong to suggest that EPA may not revisit its interpretation of section 7 411 (d) 
in the context of an ay:irg rulemaking. 
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owner or married" (id. at 38),23 the text at i$Ue is not one claure with thrre direct 

objects, but rather a string of thrre claus:s, eoch with its own internal grammatical 

structure. The disjunctive "or" plays a different role in that context. 

Next, although Petitioners want to read 42 U.S.C. 7411(d) "literally," they 

ignore that the third claure differs from the first two in that it does not contain a 

ne-Jative. Rather, Petitioners presume that the ne-Jative from the recond claure was 

intended to carry over, and would implicitly rewrite the statute as follows: 

[EPA must require states to submit plans establishing standards for] for 
any existing source for any air pollutant (i) for which air quality criteria 
haerot bren i$Ued or Vlhich is rot included on a list published under 
section 7 408(a) of this title or [\llhd? is rot] emitted from a source 
category which is regulated under rection 7412 of this title but (ii) to 
which a standard of performance under this rection would apply if such 
existing source were a new source ...... . 

42 U.S.C. § 7411(d)(1) (emphasis added). Without the addition of the bracketed 

langLaJe, the text can be read to~ that, once EPA has regulated a source category 

under rection 7411(b), it must require states to establish standards for that source 

category under recti on 7 411 (d) if that source category is regulated under recti on 7 412 

-the exact opposite of what Petitioners argue. Sre42 U.S.C. § 7411(d)(1) (EPA must 

23 In fact, Petitioners' example would be more correctly written as: The landlord 
advertired for a tenant who is not a smoker, a pet owner, or married. Sre Strunk & 
White, The Elements of Style. p.3 (The Penguin PrE$, 2003). 
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require state standards for "any air pollutant ... emitted from a source category which 

is regulated under rection 7412").24 

All of the:e "literal" readings (including Petitioners') must be considered in 

light of the structure, history, and purpore of the Act, as vvell as common renre, and 

EPA may conclude that none of them are reasonable in light thereof. The point here 

is simply that there is more than one way to read the convoluted -and ambiguous-

text of rection 7411 (d), and EPA must have the opportunity to consider all of them. 

2. 42 U.S.C. § 7411(d) is reoletewith ambiguous terminoloav. 

In addition to being subject to multiple literal readings, rection 7411(d) 

contains ambiguous terminology, which EPA must have the opportunity to interpret. 

For example, the claure "emitted from a source category which is regulated 

under rection 7412" modifies the phra:e "any air pollutant." 42 U.S. C.§ 7411(d). As 

the Supreme Court recently noted, the phra:e "any air pollutant" is routinely given a 

"context-appropriate meaning." Uti I. Air Rooulatory Group v. EPA ("UARG"), 134 

S. Ct. 2427, 2439 (2014). Here, context suggests that the phra:e "any air pollutant" 

"emitted from a source category which is regulated under rection 7412" should be 

24 Petitioners argue that this reading would render third claure superfluous. Pet.Br. 
37. But that claure would then reinforce that EPA must comprehensively addr€$ all 
harmful pollutants a regulated source category emits, regulating hazardous pollutants 
under rection 7412 and other dangerous pollutants under rection 7411. This would 
be consistent with 42 U.S.C. § 7412 (c)(1), which instructs EPA to list source 
categories consistently as betwren rections 7 411 and 7 412. 
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understood as referring only to any h:Jzafrb.sair pollutants, since hazardous pollutants 

are what the recti on 7 412 program addre:ses. 

Furthermore, the phrcre "which is regulated under rection 7412" could be 

reasonably interpreted as modifying both the immediately-preceding term "source 

category" ardthe further antecedent term "air pollutant." "As enemies of the 

dangling participle well know, the English langua'Je does not always force a writer to 

specify [to what] ... a modifying phra:e relates." Young v. Cmty. Nutrition lnst., 476 

U.S. 974, 980-81 (1986) (concluding that FDA's interpretation of a complex provision 

therefore gets Chevron deference). So interpreted, regulation under rection 7411(d) 

would be barred only where the subject source category is already regulated under 

rection 7412 br ttes:rre{DIIuta?t EPA s:eks to ff!J.Jiaeurr:J:;rsrtim7411(d). 

Moreover, as pointed out by commenters,25 the ambiguous term "regulated" 

can, on its own, be reasonably interpreted as hazardous-pollutant specific. As the 

Supreme Court has explained, when interpreting that term, an a-Jency must consider 

Vliet is being regulated. Sre Rush Prudential HMO. Inc. v. Moran, 536 U.S. 355,366 

(2002) (It is nece:sary to "pars[e] ... the 'what"' of the term "regulates."); UNUM 

Life Ins. Co. of Am. v. Ward. 526 U.S. 358, 363 (1999) (the term "'regulates 

insurance' ... requires interpretation, for [its] meaning is not plain.") Here, the 

25 Sre, ~, Environmental Defense Fund's Comments at 88 (JA 504) ("A source 
category is 'regulated' under rection 112 not in the abstract, but with respect to 
particular pollutants."). 
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"what" being "regulated under rection 7 412" is a source category's emi$ion of one or 

more specific hazardous pollutants. Thus, EPA could recsonably conclude that it is 

only precluded from regulating sourCES in regard to a particular pollutant under 

rection 7411(d) if thoresoura:sarealready "regulated under rection 7412" with lff(Hi 

to that s:rre (tazarrb..s) {XJ/Iutant. This is a;Jain precirely the sort of "recsonable, 

context-appropriate meaning" that the &.lpreme Court has directed EPA to give such 

ambiguous statutory terms. UARG, 134 S. Ct. at 2440. 

3. The Senate Amendment compounds the ambiguity. 

Contrary to Petitioners' argument, it is also appropriate to consider that two 

competing amendments to recti on 7 411 (d) were enacted into law in 1990 in the same 

public law. Unlike the ambiguous Houre text, the Senate's amendment is 

straightforward. If implemented alone, it authorizes regulation: 

for any existing source for any air pollutant for which air quality criteria have 
not bren i$Ued or which is not included on a list published under rection 
7408(a) or rection 7412(b) ... 

See Pub. L. No. 101-549, § 302(a), 104 Stat. 2399, 2574 (1990). This text would 

undisputedly allow regulation of a source category under rection 7411(d) so long as tte 

s:rre{XJ/Iutant is not regulated under rection 7412. The Senate's clear intent in this 

regard must be considered when interpreting recti on 7 411 (d). 

Petitioners' primary argument for ignoring the Senate amendment is that it was 

pla::ecl under the heading "Conforming Amendments." Pet.Br. 41-44. But the 

&.lpreme Court has cautioned that parties should not "pla::e[] more weight on the 
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'Conforming Amendments' caption than it can bear," CE that heading does not mean 

that the provision is not "substantive." Burg:s? v. United States, 553 U.S. 124, 135 

(2008). This Court hCE a:::ted a:::cordingly.26 Washington Hosp. Ctr. v. Bowen, 795 

F.2d 139, 149 (D.C. Cir. 1986) (giving full effect to a "conforming" amendment, 

intended to conform one part of the statute to significant structural changes in 

another part, becau5e "Congress hCE directly expressed its intentions"). 

Moreover, Petitioners' premi5e that the HoU5E amendment is "substantive" 

while the Senate amendment is "conforming" is a falla:::y. As noted in Burg:s?, 

"conforming" amendments may be "substantive" in nature. 553 U.S. at 135. And 

l::a:ecl on the Petitioners' own definition of "conforming amendments" CE 

"amendments ... ne<:l$itated by the substantive amendments of provisions of the 

bill," 5ee Pet.Br. 42 (citing Senate Legislative Drafting Manual§ 126(b)(2)), the Hou5e 

amendment also qualifies CE "conforming." Section 7 411 (d) was amended becau5e it 

crO$-referenca::l a soon-to-be nonexistent provision of 5eetion 7 412, and the text 

replaca::l by both houses was that crO$-referenre alone. Thus, I ike the Senate 

33 Petitioners cite Am. Petroleum lnst. v. SEC, 714 F.3d 1329, 1336 (D.C. Cir. 2013), 
CEsuggesting otherwi5e. Pet.Br. 44. It does not. In that ca:e, the Court rejected the 
a:sertion that Congress' failure to update a statutory cro$-referenre when ena:::ting 
the 2010 Dodd-Frank Wall Street Reform Act suggested that Congress might have 
also forgotten to add a GrO$-referenre into another provision. 714 F.d at 1336-37. 
Thus, the Court did not ignore a conforming amendment; rather, it refu5Ed to act 
l::a:ecl on a non-existent conforming amendment. Further, it reminded the petitioners 
of the "bffiic interpretive canon that a statute should be construed so that effect is 
given to all its provisions." ~at 1334 (internal quotation omitted). 
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amendment, the Houreamendment wcsalso "ne<:l$itated by the substantive 

amendments of provisions of the bill." & Moreover, the heading under which the 

Houre amendment wcs ena:::ted - "Miscellaneous Guidance" - no more indicates 

substantive import than the Senate's "Conforming Amendments" heading. 

Petitioners also CH:ert that the Senate amendment wcs a mere "clerical error." 

Pet.Br. 41. The le-Jislative history indicates otherwire. First, a Senate bill introduced 

in mid-1989 contained the same text to replace the obsolete crO$-reference as the 

Houre bill. S. 1490 § 108 (July 27, 1989). But that text wcs removed in late 1989, and 

the new bill provided that "112(b)(1)(A)" should be changed to "112(b)." S.1630,as 

reported (Dec. 20, 1989). Later in the proce:s, the House deleted the Senate 

amendment, but it wcsadded ba:::k into the final bill in conference. CompareS. 1630, 

101st Cong. (pca:ed by the Houre on May 23, 1990) with Pub. L. No. 101-549, § 

302(a), 104Stat. 2399,2574 (1990). This history strongly indicates that the Senate 

consciously chore not to adopt the House's langLaJe. 

Petitioner's suggestion that the Court should give weight to the fa:::t that the 

Houre's Office of Law Revision Counrel did not execute the Senate amendment 

when publishing the U.S. Code (Pet.Br. 46) is also mi&Juided. That office does not 

make law. On its website, the Office describes its job as simply to "prepare[] and 

publish[] the United States Code." 27 It has no authority to decide betwren competing 

27 At http: I I uscode.houre.gov I about I info.shtml. 
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amendments to a provision that may have significantly different implications for the 

meaning of the text, and its mechanical decisions not to execute one amendment 

where it is functionally imp0$ible to incorporate both into the U.S. Code are entitled 

to "no weight." United States v. Weldon, 377 U.S. 95, 98 n.4 (1964).28 

Rather, if dueling amendments to a bill may have rnEEningfully different results, 

they should be interpreted -first by the a-Jency to which administration of the statute 

has bren delegated, subject to judicial review - to reconcile them if p0$ible. Sre 

Citizens to SaveSoencer Cnty. v. EPA, 600 F.2d 844,872 (D.C. 1979) (where 

Congre:s "drew upon two bills originating in different Hous:s and containing 

provisions that, when combined, were inconsistent in respects never reconciled in 

conference ... it was the greater wisdom for [EPA] to devirea middle courre."); s:e 

also Scialabba v. Cuellar de Osorio. 134 S. Ct. 2191, 2203 (2014) (where "internal 

28 Petitioners claim to have identified twelve instanCES where the Office acldr~ 
competing amendments to the same bill. Pet.Br. 43 & n.10. In eleven of there 
exarnples, the amendments \Nere either duplicative (e.g., Revisor's Note, 11 U.S. C.§ 
101 (amendment substituting a period for a remicolon could not be executed becaure 
another amendment had already done so)); very different in scope (§Jl, Revisor's 
Note, 26 U.S.C. § 1201 (one amendment replaced a crO$-reference but the other 
deleted the subparaJraph) ); or there was an obvious error (§Jl, Revisor's Note, 21 
U.S.C. § 355 (langua-Jeamended did not exist)). The remaining instance is 
distinguishable becaure while two amendments deleted the same text, only one of 
thore amendments repla::ecl the deleted text, so there was no conflict. Sre Revisor's 
Note, 42 U.S. C.§ 9874. Indeed, instanCES in which competing amendments have 
meaningfully different implications that require reconciliation will nec:e:sarily be rare, 
and courts can addre:s the question of how to interpret the statute in such rare 
instanCES without creating "disruptive result[s]." Pet.Br. 48. 
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tension" in provision "makes p0$ible alternative recsonable constructions, ... 

Chevron dictates that a court defer to the a-Jency's ... expert judgment about which 

interpretation fits best with, and makes the most renre of, the statutory scheme.") 

(Ka-Jan, J, plurality); id. at 2228 ("before concluding that Congr€$ has legislated in 

conflicting and unintelligible terms," "traditional tools of statutory construction" 

should be ured to "allow [the provision] to function as a coherent whole") 

(Sotomayor, J. di~ting). 

Petitioners argue that, if the Senate amendment is given effect, the two 

amendments should be interpreted "additively," so as to exclude from regulation 

under recti on 7 411 (d) all source categories previously regulated under recti on 7 412 

(per Petitioners' reading of the Houre amendment), an all hazardous pollutants (per 

the Senate amendment). See Pet.Br. 48-50. This even more restrictive interpretation 

of rection 7411 (d) is no recsonable "middle courre" (Spencer Cnty., 600 F.2d at 872), 

and it does not "fitO best with, and makeO the most renre of, the statutory scheme" 

(Scialabba, 134 S. Ct. at 2203), as it would leave a huge gap in the Act's covera-Je of 

harmful pollutants. Furthermore, it belies Petitioners' ~rtion that rection 7411(d) 

can only be read one way. 

Here, EPA is still in the middle of the rulemaking prOCESS; it has not yet 

determined how best to reconcile the Houre and Senate amendments and otherwire 

interpret the ambiguous langUa-Je in rection 7411(d). But it is at least plausible that 

EPA could reach a recsonable final conclusion that the statute allows it to regulate 
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C02emi$ions from povver plants, whether because the House amendment should be 

interpreted cs having the same effect cs the Senate amendment, or becaure the two 

amendments can be reconciled, or for some other recson. Separation of povvers 

principles require that EPA be given that chance. 

B. The Legislative History Does Not Support Petitioners' Reading. 

As discu~ above,29 in 1970 Congress provided comprehensive covera-Je of 

thrre groups of harmful pollutants (criteria, hazardous, and other) under thrre 

different programs (the NAAQS program, the rection 7412 program, and the rection 

7 411 (d) program). There is not a scinti I Ia of evidence in the legislative history 

supporting Petitioners' proposition that, in 1990, Congress intended to strip EPA of 

most of its authority to regulate under the third of there programs. To the contrary, 

Congress consistently expr~ its desire to expand EPA's authority under the Act. 

1. Congress sought to broaden EPA's authority in 1990. not narrow it. 

The legislative history of the 1990 Amendments is replete with langLaJe 

indicating that Congress sought to expand EPA's regulatory authority, compelling the 

Agency to regulate more pollutants, under more programs, more quickly 

Expediting the regulation of hazardous pollutants under rection 7 412 was a key 

focus. SeeS. Rep. No. 101-228at 133 ("There is now a broad conrensus that the 

program to regulate hazardous air pollutants ... should be restructured to provide 

29 St..pra p. 3. 
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EPA with authority to regulate industrial and area sourCES of air pollution ... in the 

near term"), reprinted in 5 A Looislative History of the Clean Air Act Amendments of 

1990 ("Legis. Hist.") 8338,8473 (Comm. Print 1993). But Congr€$also enhanced 

EPA's authority under other programs, such as the NAAQS, Title V, and mobile 

source programs, and established new programs, such as the stratospheric ozone, 

chemical accident prevention, and acid rain programs. See H.R. Rep. No. 101-952 at 

335, reprinted in 5 Loois. Hist. at 1785 (summarizing bill as "includ[ing] provisions 

addr€$ing attainment and maintenance of ambient air quality standards, mobile 

sourCES of air pollution, toxic air pollution, acid rain, permits, enforcement, 

stratospheric ozone protection, miscellaneous provisions, and clean air re:earch.").30 

In contrast, the standards of performance program was rot a focal point of the 

1990 Amendments. There is no mention of it in the Conference Committee's 

summary of the bill. See id. And Petitioners have not identified a single statement in 

the legislative history showing Congr€$ional intent to change- let alone dramatically 

reduce- the scope of recti on 7 411 (d). Petitioners would have the Court conclude 

that Congr€$ made a major change to the existing source performance standards 

program siJsiiEntio. But Congr€$ional silence merits an opposite conclusion. See 

United States v. Neville, 82 F.3d 1101, 1105 (D.C. Cir. 1996). 

30 See also S. Rep. No. 101-228 at 14 & 123, reprinted in 5 Loois. Hist. at 8354, 8463; 
H.R. Rep. No. 101-952at 336,340,345 & 347, reprinted in 5 Loois. Hist. at 1786, 
1790, 1795, & 1997. 
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2. The legislative history is far more consistent with an intent to 
pre:erve the scope of rection 7411(d)- or to broaden it. 

Given Congr€$' pervasive expression of its desire to have EPA acldr€$ the 

emi$ion of nne pollutants, through nne programs, than ever before, coupled with 

the abrence of any evidence of an intent to reduce the scope of recti on 7 411 (d), the 

legislative history of the 1990 Amendments strongly suggests that both hous:s simply 

sought to edit rection 7411(d) to reflect the structural changes made to rection 7412; 

i.e., EPA's new mandate to list and regulates::urremiEgxi:sof hazardous pollutants 

Congr€$ itrelf had identified. SreS. Rep. No. 101-228at 133 (under restructured 

hazardous pollutant program, EPA should regulate "source categories of air pollutants 

(rather than the pollutants)"), reprinted at 5 Loois. Hist. at 8473. 

Viewed in this context, the Houre's inrertion of the phra:e "or emitted from a 

sourcecategorywhich is regulated underrection 7412" in lieu ofabarecrO$-

reference to new rection 7412 makesrense --not bec:aure the Hourewas trying to bar 

regulation of entire source categories in regard to all pollutants under recti on 7 411 (d), 

but because it \V2S try'ing to reflect the feet that regulation under 93Ction 7 412 would 

no longer procred on a pollutant-by-pollutant basis, but instead on a source category-

by-source category basis. lndred, analyzing the 1990 Amendments shortly after 

enactment, the Congr€$ional ResEErch Service characterized the Houre and Senate's 

dueling edits to rection 7411(d) as "duplicative" amendments that simply "change the 

reference to rection 112" using "different langLaJe." 1 Legis. Hist. at 46 n.1. 
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Moreover, even if the Senate Amendment were considered subsidiary to the 

Houre Amendment as Petitioners argue, it is nonetheless "the most telling evidence 

of congressional intent." CBS. Inc. v. FCC, 453 U.S. 367,381 (1981) (diSCU$ing 

import of contemporaneous conforming amendment). It is affirmative evidence 

supporting the conclusion that the 101st Congress, as a whole, did not intend to 

dramatically reduce the scope of recti on 7 411 (d). Petitioners, in contrast, have no 

such affirmative evidence supporting their contrary viw of Congress' intent. 

3. Congress was not s:eking to avoid "double regulation," and none 
results from rooulating different pollutants under different programs. 

Lacking historical evidence of- let alone explanation for- Congress' suppored 

desire to scale back recti on 7 411 (d), Petitioners theorize that Congress sought to 

avoid "double regulation." Pet.Br. 33. But no "double regulation" results from 

authorizing EPA to address 1Ezafrb..5/X)I/ulcr7tsemitted from a source under rection 

7412, and rm-h:Jzafrb..5/X)I/utcntsemitted from the source under rection 7411 (d). 

Nor is there any evidence that Congress was preoccupied with eliminating any 

"double regulation" of source categories regulated under 93Ction 7412. To the 

contrary, Congress authorized states to require sources already regulated under rection 

7412 or other national standards to imporeaclditional, nnestrirg:ntstatecontrols. 

42 U.S.C. § 7416. Congress also expressly addre:sed the potential burdens on power 

plants from being subject to regulation under rection 7412 crriunder other programs 

by prescribing a higher standard for regulation under rection 7412. Sre42 U.S.C. § 
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7412(n)(1)(A) (EPA must conclude that regulation of povver plants is "appropriate 

and necESSary" after studying the hazards remaining cepitethe imposition of other 

programs). Srealso 42 U.S.C. § 7412(d)(7) ("[n]o emi$ion standard or other 

requirement promulgated under [section 7412] shall be interpreted ... to diminish or 

repla::e the requirements of a more stringent emi$ion limitation or other applicable 

requirement established pursuant to section 7411 of this title"). Thus, Congress knew 

and intended that povver plants might be subject to multiple regulatory programs. 

lnstEEd of avoiding "double regulation," 31 Petitioners' interpretation of section 

7411(d) would open a yawning gap up in the Act's regulatory regime, IEEving 

pollutants that are undisputedly dan~rous, but not "hazardous" as defined in section 

7412, outside of EPA's rEECh. That result is entirely inconsistent with the legislative 

history and goals of both the Act and the 1990 Amendments. 

C. The Statutory Context Does Not Support Petitioners' Theory. 

As the Supreme Court recently reminded EPA, a "rEESOnable statutory 

interpretation must a:::count for both the specific context in which ... langLaJe is 

urecl, and the broader context of the statute as a whole." UARG, 1348. Ct. at 2442 

(quotation omitted). Petitioners' rEEding of section 7411(d) accounts for neither. 

31 Even under Petitioners' rEEding, double regulation is permi$ible under sections 
7411(d) and 7412 so long as EPA regulates under section 7411(d) first. 
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First, Petitioners' interpretation is inconsistent with 42 U.S.C. § 7412(d)(7), 

which provides that "no emi$ion standard or other requirement promulgated under 

this rection shall be interpreted ... to diminish or replace the requirements of a more 

strin~nt emi$ion limitation or other applicable requirement established pursuant to 

recti on 7 411 .... " This langLaJe reflects a clear intent that the recti on 7 411 and 7 412 

programs are to operate additively, so as to address the full spectrum of dangerous 

emi$ions from a source. Under Petitioner's reading, rection 7412 standards for 

hazardous pollutants would, in fa:::t, effectively "diminish" (by eliminating) regulation 

of non-hazardous emi$ions from the subject source category under 7 411 (d). That 

result cannot be squared with the text of rection 7412(d)(7). 

Furthermore, Petitioners' interpretation of rection 7411(d) is inconsistent with 

the broader scheme of the Act. As di~ above, supra p. 3, rection 7411(d) was 

designed to work in tandem with the NAAQSand hazardous pollutant programs such 

that, t~ther, the thrre programs comprehensively cover the full ran~ of dan~rous 

emi$ions from stationary sourCES. But under Petitioner's reading, there would be a 

gaping hole in that coveraJe, which would leave sourCES' emi$ions of certain 

dan~rous pollutants outside the Act's scope. Such a result is entirely inconsistent 

with the comprehensive scheme designed by Congress in 1970 as vvell as the Act's 

purpose: to protect "public hoolth and vvelfare." 42 U.S.C. § 7401(b)(1). 
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D. EPA Has Never Adopted Petitioner's Interpretation of§ 7411(d). 

Petitioners argue that EPA hcs previously rood section 7411(d) as they do, and 

is doing an "about fare." Pet.Br. 36. As proof, Petitioners point to statements made 

by EPA in the context of a 2005 Rule ("the Mercury Rule"), Pet.Br. 8-9, that was 

vacated by this Court in New ~rrey v. EPA, 517 F.3d 574 (2008).32 But Petitioners 

are attempting to spin hay into gold, ignoring context and mischara:::terizing EPA's 

statements while omitting mention of their own inconsistent position in that litigation. 

To be cloor, EPA has never reoched the conclusion that Petitioners advance 

here: that 7411(d) should be rood as barring regulation of a// pollutants under that 

subsection where a source category has previously bren regulated in regard to 

IEzaltb.spollutants under section 7412. Rather, EPA's conclusion regarding how to 

interpret section 7411(d) in the Mercury Rule was the same as the interpretation EPA 

prepared in the Legal Memorandum a:::companying the Prepared Rule at i$Ue here: 

i.e., that section 7411 (d) only bars regulation in regard to a source category's emi$ions 

32 Petitioners incorrectly chara:::terize New ~rrey as vacating the section 7 411 (d) 
portion of the Mercury Rule "bec:aure it violated the Section 112 Exclusion." 
Pet.Br. 37. The Court only stated that, having concluded that EPA improperly de
listed power plants under section 7 412, "under EPA's own interpretation" EPA could 
not regulate under 7411. 517 F.3d at 583. As explained above, EPA's conclusion in 
the Mercury Rule was only that it could not regulate a source category's IEzaltb.s 
{XJ/Iutantenissicnsunder both sections, and only hazardous air pollutants were at i$Ue 
in New ~rrey. Sre id. at 137 ("Before the court are petitions for review of two final 
rules ... regarding theemi$ion of hazardous air pollutants.") 
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of h:Jzafrb.s/X)//utantsregulated underrection 7412. Q:rrr:are70 Fed. Reg. 15,994, 

16,029-32 (Mar. 29, 2005), with Mem. at 21-27 (JA 136-139, withJA 392-398). 

Critically, the question raired in the Mercury Rule, and addr~ in briefing in 

New ~rrey v. EPA, wcs a different one: whether rection 7411(d) bars regulation of 

emi$ions of a pollutant only lis8:Jas hazardous under rection 7412, as oppored to 

a:::tually lfg.llafB:J under that rection. EPA concluded that Congress intended the latter. 

70 Fed. Reg. at 16,032. On the path to rea:::hing that conclusion, EPA "note[d]" that 

"a literal reacling" 33 of the Houre Amendment "is that a standard of performance 

under recti on 111 (d) cannot be established for any air pollutant - [hazardous] and 

non-[hazardous] -emitted from a source category regulated under rection 112." 70 

Fed. Reg. at 16,031 (emphasis added). But it concluded that such an interpretation of 

rection 7411(d) wcs not the best interpretation, not only becaure of the Senate 

amendment, but also becaure: 

Such a reading would be inconsistent with the general thrust of the 1990 
amendments which, on balance, reflects Congress' desire to require EPA to 
regulate more substanCES, not to eliminate EPA's ability to regulate large 
categories of poiiutants iike non-[hazardous poiiutants]. ... 'vVe do not beiieve 
that Congress sought to eliminate regulation for a large category of sourCES in 
the 1990 Amendments and our propored interpretation of the two 
amendments to rection 111 (d) avoids this result. 

70 Fed. Reg. at 16,032. 

33 "Literal" does not mean unambiguous, supra n.20, and thus EPA's ure of "literal" 
does not mean that EPA believed that this wcs the only p0$ible way to rood the 
Houre amendment. To the contrary, EPA stated that it wcs "interpret[ing]" that 
amendment. 70 Fed. Reg. at 16,031. 
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EPA may or may not reaffirm the conclusion it reached in the context of the 

Mercury Rule, and even if it does, EPA may refine its thinking about how the Houre 

and Senate amendments should be interpreted. Contrary to Petitioners' suggestion, 

there is nothing inappropriate about that. I ndrecl, that is exa:::tly what an a-Jency is 

suppored to do through the rulemaking proa::$. 

While condemning EPA for revisiting its prior analysis of the Houre and 

Senate amendments, Petitioners fail to mention that, in their own brief in the Mercury 

Rule litigation, they cge:dwith EPA that section 7411(d) is ambiguous and that EPA 

can recsonably read it as barring regulation only in regard to hazardous pollutants 

a:::tually regulated under section 7412. Joint Brief of State Respondent-Intervenors, 

New ~rrey v. EPA, No. 05-1097, 2007 WL 3231261, at *25 (D.C. Cir. Aug. 3, 2007) 

(JA 230) ("EPA developed a ra:soned way to reconcile the conflicting langUa-Jeand 

the Court should defer to EPA's interpretation.").34 That position is obviously 

inconsistent with Petitioners' argument here. 

Petitioners -like EPA- may recsonably reconsider an i$Ue when it is 

pre:ented in a different context. But the fact that some of them previously adopted 

an opposite interpretation of the relevant text undermines their claim that the m/y 

{XBSibe lf£dirg of recti on 7 411 (d) is the one they currently advance, and therefore EPA 

34 The parties that filed this brief included Petitioners Alabama, Nebraska, West 
Virginia, and Wyoming. 
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should be prohibited from considering alternatives. Rather, EPA must be left to 

"develop a recsonable interpretation [of the statutory] provisions" OMJitman, 531 U.S. 

at 486) in regard to the question pored here: whether regulation of a source 

category's hazardous pollutant emi$ion under rection 7412 bars regulation of that 

source category's non-hazardous emi$ions under recti on 7 411 (d). Only then can 

EPA's interpretation be fairly subjected to judicial scrutiny, in accordance with the 

principles ret forth in Chevron, to determine whether that interpretation is recsonable. 

Conclusion 

The Court should dismi$ or deny the Petition for Review. 

March 4, 2015 

Respectfully submitted, 

JOHN C. CRUDEN 
A$istant Attorney General 

sf Amanda Shafer Berman 
AMANDASHAFERBERMAN 
BRIAN H. LYNK 
U.S. Department of Justice 
Environmental Defenre Section 
P.O. Box 7611 
\Nashington, D.C. 20044 
(202) 514-1950 (phone) 
E rnai I: arnanda.berman@usdoj .gov 
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Unita::l States Court of App:Bis 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12-1248 

Las Brisas Energy Center, LLC, 

Petitioner 

V. 

Environmental Protection Agency and Lisa 
Perez Jackson, 

Respondents 

Conservation Law Foundation, et al., 
Intervenors 

Consolidated with 12-1251, 12-1252, 12-1253, 
12-1254, 12-1257 

September Term, 2012 

EPA-77FR22392 

Filed On: December 13, 2012 

BEFORE: Rogers, Garland, and Brown, Circuit Judges 

ORDER 

Upon consideration of the motions to dismiss, the oppositions thereto, and the 
replies; and the motion for declaratory relief, the oppositions thereto, and the replies, it 
is 

ORDERED that the motions to dismiss be granted. The challenged proposed 
rule is not final agency action subject to judicial review. See 42 U.S.C. § 7607(b )(1 ); 
Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (holding that final agency action "must 
mark the consummation of the agency's decision making process" and "must be one by 
which rights or obligations have been determined, or from which legal consequences 
will flow") (internal quotations omitted). It is 
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Unita::l States Court of App:Bis 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12-1248 September Term, 2012 

FURTHER ORDERED that the motion for declaratory relief be dismissed as 
moot. 

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk 
is directed to withhold issuance of the mandate herein until seven days after resolution 
of any timely petition for rehearing or petition for rehearing en bane. See Fed. R. App. 
P. 41 (b); D.C. Cir. Rule 41. 

Per Curiam 
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ORAL ARGUMENT SCHEDULED FOR APRIL 16,2015 

No. 14-1146 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OFWESTVIRGINIA,etal., 

Petitioners, 

v. 

UN I TED STATES ENVIRONMENTAL PROTECT I ON AGENCY, 

Respondent. 

On Petition for Review 

RESPONDENT'SSTATUTORY ADDENDUM 

OfCounrel: 

Elliott Zenick 
Sxltt Jordan 
United States Environmental 

Protection Agancy 
Office of General Counrel 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460 

March 4, 2015 

1 

JOHN C. CRUDEN 
mistant Attorney General 

s/ Amanda Shafer Berman 
AMANDASHAFERBERMAN 
BRIAN H. LYNK 
U.S. Department of Justice 
Environmental Defenre Section 
P.O. Box 7611 
Washington, D.C. 20044 
(202) 514-1950 (phone) 
E mail: amanda.berman@usdoj .gov 
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PUBLIC LAW 101-549-NOV. 1990 104 STAT. 2465 

exterior boundaries of the reeenation or other areas within the 

! is re1110tl8b•ly el&:l*~ to be capable, in 

SEC. JOI. MISCELLANEOUS GUIDANCE. 

(a) Tlu.NSPORTATION P:l.ANNING 

out the func-
the terms and 

Clean 42 usc 7408. 
in lieu thereof the following: tor 

couultation with the Seeretary of Transportation, and 
· · · fer comment, a.~d 

after enactment of Air 
Act Amendments of 1989 and periodically thereafter es nece.ary to 
maintain a eontinuoua tra:nsportation-air quality planning pn:"*llii• 

the June 1978 Trantportation-Air Quality Planning 
and publish guidance on the and implementation 

of tra:nsportation and other .meuures n~ to demonltrate and 
maintain attainment of national ambient air quality standards.". 

(b) TRANSPORTATION CoNftOL ~.-Section 108(£)(1) of the 
Clean Air Act is amended by deleting all after "(t)" through the end 
of sub ragraph (A) and · · · the following: 

• · available to appro- Pubiic 
priate Federal, State, and local environmental and tra rtation information. 
agencies n Air 
Act Amend 

"(A) information prepared, u appropriate, in consultation 
with the Seeretary of Transportation, and after providing public 
notice and opportunity for comment, regarding the formulation 
and emission reduction potential of transportation control 
measures re.lated to criteria pollutants and their precursors. 
including, but not limited to-

"(i) programs for improved public transit; 
"(ii) restriction of certain roads or lanes to, or coutruc

tion of such roads or lanes for use by, passenger bwles or 
bif.h oeeupaney vehicles; 

'(iii) employer-based transportation management plant, 
including incentives; 

"(iv) trip-reduction ordinances; 
"(v) traffic Bow improvement programs that achieve 

emission reduction~; 

ADD2 
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years after the date of 
Amendments of 1990; 

"{B) propose regulations establishing ttandardi of perform
ance for at leut 50 percent of such ca:tegoriet of sources within 
4 years after the date of the enactment of the Clean Air Act 
Amendments of 1990; and 

"(C) propose regulationt for the remaining categories of 
source~ within 6 years after the date of the enactment of the. 
Clean Air Act Amendments of 1990.". 

(f) SAVINGS CLA.uu:.-Beetion lll(a)(8) of the Clean Air Act (42 
U.S.C. 7411({)(1)) is amended by adding at the end: "Nothing in title 
II of this Act relating to nonf'98d engines shall be construed to apply 
to stationary internal combustion enginu.". 

(g) lbnULATlON OF ElwmNG Souaca.-Seetion lll(d)(l)(A)(i) of 
the Clean Air Act (42 U.S.C. 741HdX1XA)(i)) is amendE!d by striking 
"or 112(b)(l)(A)" and inserting "or emitted from a source category 
which is regulated under section 112". 

{b) CoNSULTATION.-The penultbnate sentence of section 121 of 
the Clean Air Act (42 U.S.C. 742U is amended to read as follows: 
"The Administrator shall update as neceuaey the on,mal ~ations. 
tiona required and promulgated under this aeetion (M in 
immediately before the date of the enactment of the Clean Air Act 
Amendments of 1990) to ensure adequate consultation.''. 

{i) Dlu..aGATION.-The second sentence of section 301(a)(l) of the 
Clean Air Act (42 U.S.C. 7601(a)(l)) is amended by inserting "subject 
to section 807(d)" immediately following ''regulations". 
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PUBLIC LAW wt-·o4:-~-nu 

101-549 

1990 104 STAT. 

An 

for attainment and maintenan<.."f of heallh Nov. 15, 1990 
air quality standards, and for other Pl.lf~'· [S. 1630] 

the 

TITLE I-PROVISIONS FOR ATTAINMENT 
AND MAINTENANCE OF NATIONAL AM· 
BIENT AIR QUALITY 

Sec. lOL General planning req·uirE!me·nb. 
Sec. 102. General nonatt.ainment areaa. 
Sec. 103. provisions for 01t0ne nonatt.ainment are•. 
Sec. 104. Additional proVililiOnll for carbon monoxide areu. 
Sec. 105. Additional provision& for particulate matter nonattainment areu. 
Sec. 106. nonatt.ainment for sulfur 

Sec. l07. 
Sec. WB. 

109. 
no. amendmenb. 

Sec. llt syfltem impacb on clean air. 

SEC. UU. GENERAL PLANNING KEQIJIREMENTS. Inter· 
(a) AREA DKSIGNATIONs.-Section l07idJ of the Clean Air Act 1.42 :b:::~lntal 

U.S.C. 7 407<d)) is amended to read as follows: 
"<dl DxslGNATIONs.-

"(1) DKSIGNATIONS GENDALLY.-
"tAl SuBMtaSION BY GOVB.RNOM 01' INITIA.L DEStONAT!ONS 

I'OLLOWINO PROMULGATION OF N'J:W OR REVISI!D ftANDARDS.
By such date as the Administrator may reasonably require, 
but not later than l year after promulflation of a new or 
revised national ambient air quality standard for any 
pollutant under section 109, the Governor of each State 
shall land at any other time the Governor of a State deems 
appropriate the Governor may) submit w the Adminis· 
trawr a list of an areas (or portions thereon in the State, 
designating as-

"(i) nonattainment. any area that does not meet (or 
that contributes to ambient air 3uality in a nearby area 

!t::~i::fa~o!~ik~) s~~::::tro~ th~i~f~~~:,eoondary 
"tiD attainment, any area (other than an area identi· 

fled in clause tin that meets the national primary or 
secondary ambient air quality stand.ard for the poltut· 
ant, or 

"Hill uncla&sifiable, any area that cannot be classified 
on the basis of available information as meeting or not 

AUTHENTICATE9 
U.S. GOVERNMENT 

INFORMATION ' 

CPO 

ADD4 

ED_ 000948 _ 00008407-00079 



FOIA EPA-HQ-2016-009655 

104 STAT. 

42 USC74U. 

42 USC7414. 

42 USC74H~. 

42 USC7002. 

42 usc 761)(. 

42 usc 7l!W7. 

42 USC7412 
note. 

15, 1990 

SEC. :W2. CONFORMING AMENDMENTS. 

the 

acco 
section 112" in pa111graJ:•h 
sentence. 

Section 114(a) of the "or" 
"section 111," and solid 

waste combustion under sec::tu:J•n 
(d) Section ll8(b) of 

"112(c)" and · · 
(e) Section 

the period at the end thereof ", 
practice or tiona! standard 

(f) Section ) of the Clean amended by str · 
"ll2(c)(l)(B)" and inserting in lieu thereof "112(i)(3)(A) or '. 

(g) Section 807{b)(l) is amended by striking "112(c)" and inserting 
in fieu thereof "112". 

(h) Section 307£d)(l} is amended by inserting-
"(D) the promulgation of any requirement for solid waste 

combustion under section 129," 
after subpar~aph <Ci and redesignating the succeeding su!>para
graphs accordmgly. 
SE(~. 303. RISK ASSF.SSMENT AND MANAGEMENT COMMISSION. 

(a) E!frABLISHMBNT.-There is hereby established a Risk Assess-
ment and M.a nt Commission (hereafter referred to in this 
section as the '), which shall commence proceedings 
not later than 18 months after the date of enactment of the Clean 
Air Act Amend.ments of 1990 and which shall make a full investiga· 
tion of the policy Lrnplications and appropriate U...'"Ell!l of risk ~· 
ment and risk management in regulatory programs under various 
Federal laws to prevent cancer and other chronic human health 
effects which may result from exposure to hazardous substances. 

(b} CHARGE. -The Commission shall oonsider-
(1) the report of the National Academy of Sciences authorized 

by section 112{o) of the Clean Air Act, the use and linlitations of 
risk assessment in establishing emission or effluent standards, 
ambien.t standards, exposure standards, acceptable ooncentra· 
tion levels, tolerances or other environmental criteria for 
hazardous substances that present a risk of carcinogenic effects 
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1 u.s.c. § 112. Statutes at Large; contents; admissibility in evidence 

The Archivist of the United shall cause to be compiled, edited, indexed, and 
published, the United States Statutes at Large, which shall contain all the laws and 
concurrent resolutions enacted during each regular session of Congress; all 
proclamations by the President in the numbered series since the date of the 
adjournment of the regular session of Congress next preceding; and also any 
amendments to the Constitution of the United States proposed or ratified pursuant to 
article V thereof since that date, together with the certificate of the Archivist of the 
United States issued in compliance the provision contained in section 106b of 
this title. In the event of an extra session of Congress, the Archivist of the United 
States shall cause all the laws and concurrent resolutions enacted during said extra 
session to be consolidated with, and published as part of, the contents of the volume 
for the next regular session. The United States Statutes at Large shall be legal evidence 
of laws, concurrent resolutions, treaties, international agreements other than treaties, 
proclamations bv the President. and oronosed or ratified amendments to the .L ,I / .1. 1.. 

Constitution of the United States therein contained, in all the courts of the United 
States, the several States, and the Territories and insular possessions of the United 
States. 

*** 
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1 U.S.C. § 204. Codes and Supplements as evidence of the Laws ofUnited 
States and District of Columbia; citation Codes and Supplements 

(a) United States Code.--The matter set forth in the edition of the Code of Laws of 
the United States current at any time shall, together with the then current supplement, 
if any, establish prima facie the laws of the United States, general and permanent in 
their nature, in force on the day preceding the commencement of the session 
following the last session the legislation of which is included: Provided, however, That 
whenever titles of such Code shall have been enacted into positive law the text 
thereof shall be legal evidence of the laws therein contained, in all the courts of the 
United States, the several States, and the Territories and insular possessions of the 
United States. 

*** 
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42 U.S.C. § 7401. Congressional findings and declaration of purpose 

*** 

(b) Declaration. The purposes of this subchapter are-

(1) to protect and enhance the quality of the Nation's air resources so as to promote 
the public health and welfare and the productive capacity of its population; 

(2) to initiate and accelerate a national research and development program to achieve 
the prevention and control of air pollution; 

(3) to provide technical and frnancial assistance to State and local governments in 
connection with the development and execution of their air pollution prevention and 
control programs; and 

(4) to encourage and assist the development and operation of regional air pollution 
prevention and control programs. 

*** 
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42 U.S.C. § 7411. Standards of performance for new stationary sources 

*** 

(b) List of categories of stationary sources; standards of performance; information on 
pollution control techniques; sources owned or by United particular 
systems; revised standards 

(1)(A) The Administrator shall, within 90 days after December 31, 1970, publish (and 
from to thereafter shall revise) a list of categories of stationary sources. He 
shall include a category of sources such list if in his judgment it causes, or 
contributes significantly to, air pollution which may reasonably be anticipated to 
endanger public health or we.Ltare. 

(B) Within one year after inclusion of a category of stationary sources in a list 
under suboarailraoh (A). the Administrator shaH publish proposed regulations, J. LJ J.. ' /,; .a. .L .... "'-' 

establishing Federal standards of performance for new sources within such category. 
The Administrator shall afford interested persons an opportunity for written 
comment on such proposed regulations. After considering such comments, he shall 
promulgate, within one year after such publication, such standards with such 
modifications as he deems appropriate. The Administrator shall, at least every 8 years, 
review and, if appropriate, revise such standards following the procedure required by 
this subsection for promulgation of such standards. Notwithstanding the 
requirements of the previous sentence, the Administrator need not review any such 
standard if the Administrator determines that such review is not appropriate in light 
of readily available information on the efficacy of such standard. Standards of 
performance or revisions thereof shall become effective upon promulgation. When 
implementation and enforcement of any requirement of this chapter indicate that 
emission limitations and percent reductions beyond those required by the standards 
promulgated under this section are achieved in practice, the Administrator shall, when 
revising standards promulgated under this section, consider the emission limitations 
and percent reductions achieved in practice. 

(2) The Administrator may distinguish among classes, types, and sizes within 
categories of new sources for the purpose of establishing such standards. 
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(3) The Administrator shall, from time to time, issue information on pollution control 
techniques for categories of new sources and air pollutants subject to the provisions 
of this sect1on. 

(4) The provisions of this section shall apply to any new source owned or operated by 
the United States. 

(5) Except as otherwise authorized under subsection (h) of this section, nothing in 
this section shall be construed to require, or to authorize the Administrator to require, 
any new or modified source to install and operate any particular technological system 
of continuous emission reduction to comply with any new source standard of 
performance. 

(6) The revised standards of performance required by enactment of subsection 
(a)(1)(A)(i) and (ii) of this section shall be promulgated not later than one year after 

commences construction prior to the date of publication of the proposed revised 
standards shall not be required to comply with such revised standards. 

*** 

(d) Standards of performance for existing sources; remaining useful life of source 

(1) The Administrator shall prescribe regulations which shall establish a procedure 
similar to that provided by section 7410 of this title under which each State shall 
submit to the Administrator a plan which (A) establishes standards of performance 
for any existing source for any air pollutant (i) for which air quality criteria have not 
been issued or which is not included on a list published under section 7 408(a) of this 
title or emitted from a source category which is regulated under section 7 412 of this 
title but (ii) to which a standard of performance under this section would apply if such 
existing source were a new source, and (B) provides for the implementation and 
enforcement of such standards of performance. Regulations of the Administrator 
under this paragraph shall permit the State in applying a standard of performance to 
any particular source under a plan submitted under this paragraph to take into 
consideration, among other factors, the remaining useful life of the existing source to 
which such standard applies. 
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(2) The Administrator shall have the same authority--

(A) to prescribe a plan for a State in cases where the State fails to submit a satisfactory 
plan as he would have under section 7410(c) of this title in the case of failure to 
submit an implementation plan, and 

(B) to enforce the provisions of such plan in cases where the State fails to enforce 
them as he would have under sections 7413 and 7414 of this title with respect to an 
implementation plan. 

In promulgating a standard of performance under a plan prescribed under this 
paragraph, the Administrator shall take into consideration, among other factors, 
remaining useful lives of the sources in the category of sources to which such 
standard applies. 

*** 

ADDll 

ED_ 000948 _ 00008407-00086 



FOIA EPA-HQ-2016-009655 

42 U.S.C. § 7411 (1988). Statutes at Large; contents; admissibility in evidence 

*** 

(d) Standards of performance for existing sources; remaining useful life of source. 

(1) The Administrator shall prescribe regulations which shall establish a procedure 
similar to that provided by section 7410 of this title under which each State shall 
submit to the Administrator a plan which (A) establishes standards of performance 
for any existing source for any air pollutant (i) for which air quality criteria have not 
been issued or which is not included on a list published under section 7408(a) or 
7412(b)(1)(A) of this title but (ii) to which a standard of performance under this 
section would apply if such exiting source were a new source, and (B) provides for 
implementation and enforcement of such standards of performance. Regulations of 
the Administrator under this paragraph shall permit the State in applying a standard of 
performance to any particular source under a plan submitted under this paragraph to 
take into consideration, among other factors, the remaining useful life of the existing 
source to which such standard applies. 

*** 
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42 U.S.C. § 7412. Hazardous air pollutants 

(a) Definitions 
For purposes of this section, except subsection (r) of this section--

(1) Major source 
The term "major source" means any stationary source or group of stationary sources 
located within a contiguous area and under common control that emits or has the 
potential to emit considering controls, in the aggregate, 10 tons per year or more of 
any hazardous air pollutant or 25 tons per or more of any combination of 
hazardous air pollutants. The Administrator may establish a lesser quantity, or in the 
case of radionuclides different criteria, for a major source than that specified in the 
previous sentence, on basis of the potency of the air pollutant, persistence, 
potential for bioaccumulation, other characteristics of the air pollutant, or other 
relevant factors. 

(2) Area source 
The term "area source" means any stationary source of hazardous air pollutants that is 
not a major source. For purposes of this section, the term "area source" shall not 
include motor vehicles or nonroad vehicles subject to regulation under subchapter II 
of this chapter. 

(3) Stationary source 
The term "stationary source" shall have the same meaning as such term has under 
section 7411(a) of this title. 

(4) New source 
The term "new source" means a stationary source the construction or reconstruction 
of which is commenced after the Administrator first proposes regulations under this 
section establishing an emission standard applicable to such source. 

(5) Modification 
The term "modification" means any physical change in, or change in the method of 
operation of, a major source which increases the actual emissions of any hazardous air 
pollutant emitted by such source by more than a de minimis amount or which results 
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in the emission of any hazardous air pollutant not previously emitted by more than a 
de minimis amount. 

(6) Hazardous air pollutant 
The term "hazardous air pollutant" means any air pollutant listed pursuant to 
subsection (b) of this section. 

(7) Adverse environmental effect 
The term "adverse environmental means any significant and widespread 
"d"71

'' .. ''p effect, which may reasonably be anticipated, to wildlife, aquatic life, or other 
natural resources, including adverse impacts on populations of endangered or 
threatened species or significant degradation of environmental quality over broad 
areas. 

(8) Electric utility steam generating unit 
The term ''electric utiliVJ steam generating Ut]it'' means any fossil fLiel ftrcd 
combustion unit of more than 25 megawatts that serves a generator that produces 
electricity for sale. A unit that cogenerates steam and electricity and supplies more 
than one-third of its potential electric output capacity and more than 25 megawatts 
electrical output to any utility power distribution system for sale shall be considered 
an electric utility steam generating unit. 

(9) Owner or operator 
The term "owner or operator" means any person who owns, leases, operates, 
controls, or supervises a stationary source. 

(1 0) Existing source 
The term "existing source" means any stationary source other than a new source. 

(11) Carcinogenic effect 
Unless revised, the term "carcinogenic effect" shall have the meaning provided by the 
Administrator under Guidelines for Carcinogenic Risk Assessment as of the date of 
enactment. Any revisions in the existing Guidelines shall be subject to notice and 
opportunity for comment. 

(b) List of pollutants 
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(1) Initial list 

The Congress establishes for purposes of this section a list of hazardous air pollutants 
as follows: 

CAS 
number 

75070 
60355 
75058 
98862 
53963 
107028 
79061 
79107 
107131 
107051 
92671 
62533 
90040 

1332214 
71432 
92875 
98077 
100447 
92524 
117817 
542881 
75252 
106990 
156627 
105602 
133062 
63252 
75150 

Chemical name 

Acetaldehyde 

Acetamide 

Acetonitrile 

Acetophenone 

2-Acetylaminofluorene 

Acrolein 

Acrylamide 

Acrylic acid 

Acrylonitrile 

Allyl chloride 

4-Amino biphenyl 

Aniline 

o-Anisidine 

Asbestos 

Benzene (including benzene from gasoline) 
Benzidine 

Benzotrichloride 

Benzyl chloride 

Biphenyl 

Bis(2-ethylhexyl)phthalate (DEHP) 
Bis ( chloromethyl)ether 

Bromoform 

1 ,3-Butadiene 

Calcium cyanamide 

Caprolactam 

Cap tan 

Carbaryl 

Carbon disulfide 
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56235 

463581 

120809 

133904 

57749 

7782505 

79118 

532274 

108907 
510156 

Carbon tetrachloride 

Carbonyl sulfide 

Catechol 

Chloramben 

Chlordane 

Chlorine 

Chloroacetic acid 

2-Chloroacetophenone 

Chloro benzene 
Chlorobenzilate 

Chloroform 67663 

107302 

126998 

Chloromethyl methyl ether 

Chloroprene 
1319773 

95487 

108394 

106445 

Cresols / Cresylic acid (isomers and mixture) 

o-Cresol 

m-Cresol 

p-Cresol 

98828 Cumene 

94757 2,4-D, salts and esters 

3547044 DDE 

334883 Diazomethane 

132649 Dibenzofurans 

96128 1,2-Dibromo-3-chloropropane 

84 7 42 Dibutylphthalate 

106467 1,4-Dicblo:robenzene(p) 

91941 3,3-Dichlorobenzidene 

111444 Dichloroethyl ether (Bis(2-chloroethyl)ether) 
5427 56 1,3-Dichlorop:ropene 

62737 Dichlo:rvos 

111422 Diethanolamine 

121697 N,N-Diethyl aniline (N,N-Dimethylaniline) 

64675 Diethyl sulfate 

119904 3,3-Dimethoxybenzidine 

60117 Dimethyl aminoazobenzene 
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119937 

79447 

68122 

57147 

131113 

77781 

534521 

51285 

121142 

123911 

122667 

106898 

106887 

140885 

100414 

51796 

75003 

106934 

107062 

107211 

151564 

75218 

96457 

75343 

50000 

76448 

118741 

87683 

77474 

67721 

822060 

680319 

110543 

302012 

3,3'-Dimethyl benzidine 

Dimethyl carbamoyl chloride 
Dimethyl formamide 

1,1-Dimethyl hydrazine 

Dimethyl phthalate 

Dimethyl sulfate 

4,6-Dinitro-o-cresol, and salts 

2,4-Dinitrophenol 

2,4-Dinitrotoluene 

1,4-Dioxane (1,4-Diethyleneoxide) 
1 ,2-Diphenylhydrazine 

Epichlorohydrin (1-Chloro-2,3-epoxypropane) 
1,2-Epoxybutane 

Ethyl acrylate 

Ethyl benzene 

Ethyl carbamate (Urethane) 

Ethyl chloride (Chloroethane) 

Ethylene dibromide (Dibromoethane) 
Ethylene dichloride (1 ,2-Dichloroethane) 

Ethylene glycol 

Ethylene imine (Aziridine) 

Ethylene oxide 

Ethylene thiourea 

Ethylidene dichloride (1,1-Dichloroethane) 
Formaldehyde 

Heptachlor 

Hexachlorobenzene 

Hexachlorobutadiene 

Hexachlorocyclopentadiene 

Hexachloroethane 

Hexamethylene-1 ,6-diisocyanate 

Hexamethylphosphoramide 

Hexane 

Hydrazine 
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7647010 . Hydrochloric acid 
7664393 Hydrogen fluoride (Hydrofluoric acid) 
123319 Hydroquinone 
78591 Isophorone 

58899 Lindane (all isomers) 
108316 Maleic anhydride 
67561 

72435 

74839 

74873 

71556 

78933 

60344 

74884 

108101 

624839 

80626 

1634044 

101144 

75092 

101688 

101779 

91203 

98953 

92933 

100027 

79469 

684935 

62759 

59892 

56382 

82688 

87865 

108952 

Methanol 

Methoxychlor 

Methyl bromide (Bromomethane) 

Methyl chloride (Chloromethane) 

Methyl chloroform (1, 1,1-Trichloroethane) 
Methyl ethyl ketone (2-Butanone) 
Methyl hydrazine 

Methyl iodide (Iodomethane) 
Methyl isobutyl ketone (Hexone) 
Methyl isocyanate 

Methyl methacrylate 

Methyl tert butyl ether 
4, 4-Methylene his (2-chloroaniline) 
Methylene chloride (Dichloromethane) 
Methylene diphenyl diisocyanate (MDI) 
4 ,4'-Methylenedianiline 

Naphthalene 

Nitrobenzene 

4-Nitrophenol 

2-Nitropropane 

N-Nitroso-N -methyl urea 

N-Nitrosodimethylamine 

N-Nitrosomorpholine 

Parathion 

Pentachloronitrobenzene (Quintobenzene) 
Pentachlorophenol 

Phenol 

ADD18 

ED_ 000948 _ 00008407-00093 



FOIA EPA-HQ-2016-009655 

106503 p-Phenylenediamine 
75445 Phosgene 

7803512 Phosphine 
7723140 Phosphorus 
85449 Phthalic anhydride 

1336363 Polychlorinated biphenyls (Aroclors) 
1120714 

57578 

123386 
114261 

78875 
75569 

75558 

91225 

106514 

100425 

96093 

1746016 

79;345 
127184 

7550450 

108883 

95807 

584849 

95534 

1,3-Propane sultone 
beta-Propiolactone 
Propionaldehyde 
Propoxur (Baygon) 
Propylene dichloride (1 ,2-Dichloropropane) 
Propylene oxide 
1,2-Propylenimine (2-Methyl aziridine) 
Quinoline 
Quinone 

Styrene 

Styrene oxide 
2,3, 7,8-Tetrachlorodibenzo-p-dioxin 
1,1 ,2,2-Tetrachloroethane 
Tetrachloroethylene (Perchloroethylene) 
Titanium tetrachloride 
Toluene 

2,4-Toluene diamine 
2,4-Toluene diisocyanate 
o-Toluidine 

8001352 Toxaphene (chlorinated camphene) 
120821 1,2,4-Trichlorobenzene 
79005 1,1 ,2-Trichloroethane 
79016 

95954 

88062 

121448 

1582098 

540841 

Trichloroethylene 
2,4,5-Trichlorophenol 
2, 4,6-Trichlorophenol 
Triethylamine 
Trifluralin 

2,2,4-Trimethylpentane 
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108054 
593602 
75014 
75354 

1330207 
95476 
108383 
106423 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Vinyl acetate 

Vinyl bromide 

Vinyl chloride 

Vinylidene chloride (1, 1-Dichloroethylene) 

X ylenes (isomers and mixture) 

o-Xylenes 

m-Xylenes 

p-Xylenes 

Antimony Compounds 

Arsenic Compounds (inorganic.including arsine) 
Beryllium Compounds 

Cadmium Compounds 

Chromium Compounds 

Cobalt Compounds 

Coke Oven Emissions 

Cyanide Compounds 1 

Glycol ethers2 

Lead Compounds 

Manganese Compounds 

Mercury Compounds 

0 Fine mineral fibers3 

0 Nickel Compounds 

0 Polycylic Organic Matter4 

0 Radionuclides (including radon) 5 

0 Selenium Compounds 

NOTE: For all listings above which contain the word "compounds" and for glycol 
ethers, the following applies: Unless otherwise specified, these listings are defmed as 
including any unique chemical substance that contains the named chemical (i.e., 
antimony, arsenic, etc.) as part of that chemical's infrastructure. 
1 X'CN where X= H' or any other group where a formal dissociation may occur. For 
example KCN or Ca(CN) 2 
2 Includes mono- and di- ethers of ethylene glycol, diethylene glycol, and triethylene 
glycol R-(OCH2CH2) n-OR' where 

n = 1, 2, or 3 

R = alkyl or aryl groups 
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R' = R, H, or groups which, when removed, yield glycol ethers with the structure: R
(OCH2CH) n-OH. Polymers are excluded from the glycol category. 
3 Includes mineral fiber emissions from facilities manufacturing or processing glass, 
rock, or slag fibers (or other mineral derived fibers) of average diameter 1 
micrometer or less. 
4 Includes organic compounds with more than one benzene ring, and which have a 
boiling point greater than or equal to 1 00°C. 
5 A type of atom which spontaneously undergoes radioactive decay. 

(2) Revision of the list 
The Administrator shall periodically review the list established by this subsection and 
publish the results thereof and, appropriate, revise such list by rule, adding 
pollutants which present, or may present, through inhalation or other routes of 
exposure, a threat of adverse human health effects (including, but not limited to, 
substances which are known to be, or may reasonably be anticipated to be, 
carcinogenic, mutagenic, teratogenic, neurotoxic, which cause reproductive 
dysfunction, or which are acutely or chronically or adverse environmental 
effects whether through ambient concentrations, bioaccumulation, deposition, or 
otherwise, but not including releases subject to regulation under subsection (r) of this 
section as a result of emissions to the air. No air pollutant which is listed under 
section 7 408(a) of this tide may be added to the list under this section, except that the 
prohibition of this sentence shall not apply to any pollutant which independendy 
meets the listing criteria of this paragraph and is a precursor to a pollutant which is 
listed under section 7408(a) of this tide or to any pollutant which is in a class of 
pollutants listed under such section. No substance, practice, process or activity 
regulated under subchapter VI of this chapter shall be subject to regulation under this 
section solely due to its adverse effects on the environment. 

(3) Petitions to modify the list 

(A) Beginning at any time after 6 months after November 15, 1990, any person may 
petition the Administrator to modify the list of hazardous air pollutants under this 
subsection by adding or deleting a substance or, in case of listed pollutants without 
CAS numbers (other than coke oven emissions, mineral fibers, or polycyclic organic 
matter) removing certain unique substances. Within 18 months after receipt of a 
petition, the Administrator shall either grant or deny the petition by publishing a 

ADD21 

ED_ 000948 _ 00008407-00096 



FOIA EPA-HQ-2016-009655 

written explanation of the reasons for the Administrator's decision. Any such petition 
shall include a showing by the petitioner that there is adequate data on the health or 
environmental defects1 of the pollutant or other evidence adequate to support 
petition. The Administrator may not deny a petition solely on the basis of inadequate 
resources or time for review. 

(B) The Administrator shall add a substance to the list upon a showing by the 
petitioner or on the Administrator's own determination that the substance is an air 
pollutant and that emissions, ambient concentrations, bioaccumulation or deposition 
of the substance are known to cause or may reasonably be anticipated to cause 
adverse effects to human health or adverse environmental effects. 

(C) The Administrator shall delete a substance from the list upon a showing by the 
petitioner or on the Administrator's own determination that there is adequate data on 
the health and environmental effects of the substance to determine that emissions, 

not 
reasonably be anticipated to cause any ad'\ren;e effects to the human health or adverse 
environmental effects. 

(D) The Administrator shall delete one or more unique chemical substances that 
contain a listed hazardous air pollutant not having a CAS number (other than coke 
oven emissions, mineral fibers, or polycyclic organic matter) upon a showing by the 
petitioner or on the Administrator's own determination that such unique chemical 
substances that contain the named chemical of such listed hazardous air pollutant 
meet the deletion requirements of subparagraph (C). The Administrator must grant or 
deny a deletion petition prior to promulgating any ewission standards pursuant to 
subsection (d) of this section applicable to any source category or subcategory of a 
listed hazardous air pollutant without a CAS number listed under subsection (b) of 
this section for which a deletion petition has been filed within 12 months of 
November 15, 1990. 

(4) Further information 
If the Administrator determines that information on the health or environmental 
effects of a substance is not sufficient to make a determination required by this 
subsection, the Administrator may use any authority available to the Administrator to 
acquire such information. 

ADD22 

ED_ 000948 _ 00008407-00097 



FOIA EPA-HQ-2016-009655 

(5) Test methods 
The Administrator may establish, by rule, test measures and other analytic procedures 
for monitoring and measuring emissions, ambient concentrations, deposition, and 
bioaccumulation of hazardous air pollutants. 

(6) Prevention of significant deterioration 
The provisions of part C of this subchapter (prevention of significant deterioration) 
shall not apply to pollutants listed under this section. 

(7) Lead 
Administrator may not list elemental lead as a hazardous air pollutant under this 

subsection. 

(c) List of source categories 

(1) In general 
Not later than 12 months after November 15, 1990, the Administrator shall publish, 
and shall from rime to rime, but no less often than every 8 years, revise, appropriate, 
in response to public comment or new information, a list of all categories and 
subcategories of major sources and area sources (listed under paragraph (3)) of the air 
pollutants listed pursuant to subsection (b) of this section. To the extent practicable, 
the categories and subcategories listed under this subsection shall be consistent with 
the list of source categories established pursuant to section 7 411 of this title and part 
C of this subchapter. Nothing in the preceding sentence limits the Administrator's 
authoriPJ to establish subcategories under t}js section, as appropriate. 

(2) Requirement for emissions standards 
For the categories and subcategories the Administrator lists, the Administrator shall 
establish emissions standards under subsection (d) of this section, according to the 
schedule in this subsection and subsection (e) of this section. 

(3) Area sources 
The Administrator shall list under this subsection each category or subcategory of area 
sources which the Administrator finds presents a threat of adverse effects to human 
health or the environment (by such sources individually or in the aggregate) 

ADD23 

ED_ 000948 _ 00008407-00098 



FOIA EPA-HQ-2016-009655 

warranting regulation under this section. The Administrator shall, not later than 5 
years after November 15, 1990, and pursuant to subsection (k)(3)(B) of this section, 
list, based on actual or estimated aggregate emissions of a listed pollutant or 
pollutants, sufficient categories or subcategories of area sources to ensure that area 
sources representing 90 percent of the area source emissions of the 30 hazardous air 
pollutants that present the greatest threat to public health in the largest number of 
urban areas are subject to regulation under this section. Such regulations shall be 
promulgated not later than 10 years after November 15, 1990. 

( 4) Previously regulated categories 
Administrator may, the Administrator's discretion, list any category or 

subcategory of sources previously regulated under this section as in before 
November 15, 1990. 

(5) Additional categories 
In addition to those categories and subcategories of sources listed for regulation 
pursuant to paragraphs (1) and (3), the Administrator may at any time list additional 
categories and subcategories of sources of hazardous air pollutants according to the 
same criteria for listing applicable under such paragraphs. In the case of source 
categories and subcategories listed after publication of the initial list required under 
paragraph (1) or (3), emission standards under subsection (d) of this section for the 
category or subcategory shall be promulgated within 10 years after November 15, 
1990, or within 2 years after the date on which such category or subcategory is listed, 
whichever is later. 

(6) Snecific nollutants 
\. / J... J.. 

With respect to alkylated lead compounds, polycyclic organic matter, 
hexachlorobenzene, mercury, polychlorinated biphenyls, 2,3,7,8-
tetrachlorodibenzofurans and 2,3,7 ,8-tetrachlorodibenzo-p-dioxin, the Administrator 
shall, notlater than 5 years after November 15, 1990, list categories and subcategories 
of sources assuring that sources accounting for not less than 90 per centum of the 
aggregate emissions of each such pollutant are subject to standards under subsection 
(d)(2) or (d)(4) of this section. Such standards shall be promulgated not later than 10 
years after November 15, 1990. This paragraph shall not be construed to require the 
Administrator to promulgate standards for such pollutants emitted by electric utility 
steam generating units. 
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(7) Research facilities 
The Administrator shall establish a separate category covering research or laboratory 
facilities, as necessary to assure the equitable treatment of such facilities. For purposes 
of this section, "research or laboratory facility" means any stationary source whose 
primary purpose is to conduct research and development into new processes and 
products, where such source is operated under the dose supervision of technically 
trained personnel and is not engaged in the manufacture of products for commercial 
sale in commerce, except in a de minimis manner. 

(8) Boat manufacturing 
When establishing emissions standards for styrene, the Administrator shall list boat 
manufacturing as a separate subcategory unless the Administrator finds that· such 
listing would be inconsistent with the goals and requirements of this chapter. 

(A) Where the sole reason for the inclusion of a source category on the list required 
under this subsection is the emission of a unique chemical substance, the 
Administrator shall delete the source category from the list if it is appropriate because 
of action taken under either subparagraphs (C) or (D) of subsection (b)(3) of 
section. 

(B) The Administrator may delete any source category from the list under this 
subsection, on petition of any person or on the Administrator's own motion, 
whenever the AdiD1nistrator makes the follo\ving deteffilination or detertrinations, as 
applicable: 

(i) In the case of hazardous air pollutants emitted by sources in the category that may 
result in cancer in humans, a determination that no source in the category (or group 
of sources in the case of area sources) emits such hazardous air pollutants in 
quantities which may cause a lifetime risk of cancer greater than one in one million to 
the individual in the population who is most exposed to emissions of such pollutants 
from the source (or group of sources in the case of area sources). 
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(ii) In the case of hazardous air pollutants that may result in adverse health effects in 
humans other than cancer or adverse environmental effects, a determination that 
emissions from no source in the category or subcategory concerned (or group of 
sources in the case of area sources) exceed a level which is adequate to protect public 
health with an ample margin of safety and no adverse environmental effect will result 
from emissions from any source (or from a group of sources the case of area 
sources). 

The Administrator shall grant or deny a petition under this paragraph within 1 year 
after the petition is filed. 

(d) Emission standards 

(1) In general 

~he Administrator shall promulgate regulations establishing emission standards for 
each category or subcategory of major sources and area sources hazardous air 
pollutants regulation pursuant to subsection (c) of this section in accordance 
with the schedules provided subsections (c) and (e) of this section. The 
Administrator may distinguish among classes, types, and sizes of sources within a 
category or subcategory in establishing such standards except that, there shall be no 
delay in the compliance date for any standard applicable to any source under 
subsection (i) of this section as the result of the authority provided by this sentence. 

(2) Standards and methods 
Emissions standards promulgated under this subsection and applicable to new or 
PYl<.:hno- <.:nnrrP<.: nf h~7~rrlnn<.: ~1.,.. nnllnr~nrc <.:h~111"Pnn11"e rhP rn'lvtrn11't"Y'1 rlPn-f'PP. ,.....f _ ....... ...._ ............. .._ ... b "-'"'-'-~--.._, .._........_ .&.-..a._,~;...~_....._ __ ..._............_V ~ 1:"'-'.........,_"-+<\.<'-".&.~LU lo,...!.&...L.t;A.,..LJ,. ..._,...""1~ L.L.L"""' ..L.L.LCA...t:\..LL..t...J..'-'L.L.L.L "-A."'-'5.L"-'"-' \.J.L 

reduction in emissions of the hazardous air pollutants subject to this section 
(including a prohibition on such emissions, where achievable) that the Administrator, 
taking into consideration the cost of achieving such emission reduction, and any non
air quality health and environmental impacts and energy requirements, determines is 
achievable for new or existing sources in the category or subcategory to which such 
emission standard applies, through application of measures, processes, methods, 
systems or techniques including, but not limited to, measures which--

(A) reduce the volume of, or eliminate emissions of, such pollutants through process 
changes, substitution of materials or other modifications, 
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(B) enclose systems or processes to eliminate emissions, 

(C) collect, capture or treat such pollutants when released from a process, stack, 
storage or fugitive emissions point, 

(D) are design, equipment, work practice, or operational standards (including 
requirements for operator training or certification) as provided subsection (h) of 
this section, or 

(E) are a combination of the above. 

None of the measures described in subparagraphs (A) through (D) shall, consistent 
with the provisions of section 7414(c) of this title, in any way compromise any United 
States patent or United States trademark right, or any confidential business 

(3) New and existing sources 
The maximum degree of reduction in emissions that is achievable for new 
sources in a category or subcategory shall not be stringent than the emission 
control that is achieved in practice by the best controlled similar source, as determined 
by the Administrator. Emission standards promulgated under this subsection for 
existing sources in a category or subcategory may stringent than standards for 
new sources in the same category or subcategory but shall not be less stringent, and 
may be more stringent than--

(A) the average emission limitation achieved by the best performing 12 percent of the 
existing sources (for which the Administrator has emissions information), excluding 
those sources that have, within 18 months before the emission standard is proposed 
or within 30 months before such standard is promulgated, whichever is later, first 
achieved a level of emission rate or emission reduction which complies, or would 
comply if the source is not subject to such standard, with the lowest achievable 
emission rate (as defmed by section 7501 of this title) applicable to the source 
category and prevailing at the time, in the category or subcategory for categories and 
subcategories with 30 or more sources, or 
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(B) the average emission limitation achieved by the best performing 5 sources (for 
which Administrator has or could reasonably obtain emissions information) in the 
category or subcategory for categories or subcategories with fewer than 30 sources. 

(4) Health threshold 
With respect to pollutants for which a health threshold has been established, the 
Administrator may consider such threshold level, with an ample margin of safety, 
when establishing emission standards under this subsection. 

(5) Alternative standard for area sources 
With respect only to categories and subcategories of area sources listed pursuant to 
subsection (c) of this section, the Administrator may, lieu of the authorities 
provided in paragraph (2) and subsection (f) of this section, elect to promulgate 
standards or requirements applicable to sources in such categories or subcategories 
which provide for the use of generally available control technologies or management 
practices by such sources to reduce erruss1or1s of hazardous air pollutants. 

( 6) Review and revision 
The Administrator shall review, and revise as necessary (taking into account 
developments in practices, processes, and control technologies), emission standards 
promulgated under this section no less often than every 8 years. 

(7) Other requirements preserved 
No emission standard or other requirement promulgated under this section shall be 
interpreted, construed or applied to diminish or replace the requirements of a more 
stringent emission 11rpitation or other applicable requirement established pursuant to 
section 7 411 of this tide, part C or D of this subchapter, or other authority of this 
chapter or a standard issued under State authority. 

(8) Coke ovens 

(A) Not later than December 31, 1992, the Administrator shall promulgate regulations 
establishing emission standards under paragraphs (2) and (3) of this subsection for 
coke oven batteries. In establishing such standards, the Administrator shall evaluate--
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CD the use of sodium silicate (or equivalent) luting compounds to prevent door leaks, 
and other operating practices and technologies for their effectiveness in reducing coke 
oven emissions, and their suitability for use on new and existing coke oven batteries, 
taking into account costs and reasonable commercial door warranties; and 

(ii) as a basis for emission standards under subsection new coke oven batteries 
that begin construction after the date of proposal of such standards, the Jewell design 
Thompson non-recovery coke oven batteries and other non-recovery coke oven 
technologies, and other appropriate emission control and coke production 
technologies, as to their effectiveness in reducing coke oven emissions and their 
capability for production of steel quality coke. 

Such regulations shall require at a minimum that coke oven batteries will not exceed 8 
per centum leaking doors, 1 per centum leaking lids, 5 per centum leaking offtakes, 
and 16 seconds visible emissions per charge, with no exclusion for emissions during 
t-l..., '"'"' ... ;'"".:~ ,..f'.-,. .. .-l..., "1""'~"" ---f' ,_,,,.lf' ""'" 1~~~ ~TT~~ .:1~~-" "JC1t'ViT1tllSt<an<11n.g ~·u·Lu~P.- .... u·u-l-1 (l;)\ l-1--''- J:'"-.L-LVU U.LL'-.L U.l\.- \.- VC!ll.lO V.I. CI\.-.L.L-CI\.-dll.LlO VV\.-.1.1 UVV.L.,. L • u u~~ \ 

of this section, the compliance date for such emission standards for Pv,l..:i-11'10" coke 
oven batteries shall be December 31, 1995. 

(B) The Administrator shall promulgate work practice regulations under this 
subsection for coke oven batteries requiring, as appropriate--

(i) the use of sodium silicate (or equivalent) luting compounds, if the Administrator 
determines that use of sodium silicate is an effective means of emissions control and 
is achievable, taking into account costs and reasonable commercial warranties for 
doors and related equipment; and 

(ii) door and jam cleaning practices. 

Notwithstanding subsection (i) of this section, the compliance date for such work 
practice regulations for coke oven batteries shall be not later than the date 3 years 
after November 15, 1990. 

(C) For coke oven batteries electing to qualify for an extension of the compliance date 
for standards promulgated under subsection (f) of this section in accordance with 
subsection (i) (8) of this section, the emission standards under this subsection for coke 

ADD29 

ED_ 000948 _ 00008407-001 04 



FOIA EPA-HQ-2016-009655 

oven batteries shall require that coke oven batteries not 8 per centum leaking 
doors, 1 per centum leaking lids, 5 per centum leaking offtakes, and 16 seconds visible 
emissions per charge, with no exclusion for emissions during the period after the 
closing of self-sealing doors. Notwithstanding subsection (i) of this section, the 
compliance date for such emission standards for existing coke oven batteries seekltJlg 
an extension shall be not later than the date 3 years after November 1 1990. 

(9) Sources licensed by the Nuclear Regulatory Commission 
No standard for radionuclide emissions any category or subcategory of facilities 
licensed by the Nuclear Regulatory Commission (or an Agreement State) is required 
to be promulgated under this section if the Administrator determines, by rule, and 
after consultation with the Nuclear Regulatory Commission, that regulatory 
program established by the Nuclear Regulatory Commission pursuant to the Atomic 
Energy [42 U.S.C.A. § 2011 et seq.] for category or subcategory provides an 
ample margin of safety to protect the public health. Nothing in this subsection shall 
preclude or deny the right of any State or political subdivision thereof to adopt or 
enforce any standard or limitation respecting emissions of radionuclides which is 
more stringent than the standard or limitation in effect under section 7 411 of this title 
or this section. 

(1 0) Effective date 
Emission standards or other regulations promulgated under this subsection shall be 
effective upon promulgation. 

*** 

(n) Other provisions 

(1) Electric utility steam generating units 

(A) The Administrator shall perform a study of the hazards to public health 
reasonably anticipated to occur as a result of emissions by electric utility steam 
generating units of pollutants listed under subsection (b) of this section after 
imposition of the requirements of this chapter. The Administrator shall report the 
results of this study to the Congress within 3 years after November 15, 1990. The 
Administrator shall develop and describe in the Administrator's report to Congress 
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alternative control strategies for emissions which may warrant regulation under this 
section. The Administrator shall regulate electric utility steam generating units under 
this section, if the Administrator fmds such regulation is appropriate and necessary 

considering the results of the study required by this subparagraph. 

(B) The Administrator shall conduct, and transmit to the Congress not later than 4 
years after November 15, 1990, a study of mercury emissions from electric utility 
steam generating units, municipal waste combustion units, and other sources, 
including area sources. Such study shall consider the rate and mass of such emissions, 
the health and environmental effects of such emissions, technologies which are 
available to control such emissions, and the costs of such technologies. 

(C) The National Institute Environmental Health Sciences shall conduct, and 
transmit to the Congress not later than 3 years after November 15, 1990, a study to 
determine the threshold level of mercury exposure below which adverse human health 
effects are not expected to occur. Such sttidy shall include a threshold for mercury 
concentrations in the tissue of fish which may be consumed (including consumption 
by sensitive populations) without adverse effects to public health. 

(2) Coke oven production technology study 

(A) The Secretary of the Department of Energy and the Administrator shall jointly 
undertake a 6-year study to assess coke oven production emission control 
technologies and to assist in the development and commercialization of technically 
practicable and economically viable control technologies which have the potential to 
significantly reduce emissions of hazardous J:~1r pollutants from coke oven production 
facilities. In identifying control technologies, the Secretary and the Administrator shall 
consider the range of existing coke oven operations and battery design and the 
availability of sources of materials for such coke ovens as well as alternatives to 
existing coke oven production design. 

(B) The Secretary and the Administrator are authorized to enter into agreements with 
persons who propose to develop, install and operate coke production emission 
control technologies which have the potential for significant emissions reductions of 
hazardous air pollutants provided that Federal funds shall not exceed 50 per centum 
of the cost of any project assisted pursuant to this paragraph. 
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(C) On completion of the study, the Secretary shall submit to Congress a report on 
the results of the study and shall make recommendations to the Administrator 
identifying practicable and economically viable control technologies for coke oven 
production facilities to reduce residual risks remaining after implementation of the 
standard under subsection (d) of this sectlo:n. 

(D) There are authorized to be appropriated $5,000,000 for each of the fiscal 
1992 through 1997 to carry out the program authorized by this paragraph. 

(3) Publicly owned treatment works 
The Administrator may conduct, in cooperation with the owners and operators of 
publicly owned treatment works, studies to characterize emissions of hazardous air 
pollutants emitted such facilities, to identify industrial, commercial and residential 
discharges that contribute to such emissions and to demonstrate control measures for 

publicly owned treatment works, the Administrator may provide for control measures 
that include pretreatment of discharges causing emissions of hazardous air pollutants 
and process or product substitutions or limitations that may effective in reducing 
such emissions. The Administrator may prescribe uniform sampling, modeling and 
risk assessment methods for use implementing this subsection. 

(4) Oil and gas wells; pipeline facilities 

(A) Notwithstanding the provisions of subsection (a) of this section, emissions from 
any oil or gas exploration or production well ('vith its associated eqn1pment) and 
emissions from any pipeline compressor or pump station shall not be aggregated with 
emissions from other similar units, whether or not such units are in a contiguous area 
or under common control, to determine whether such units or stations are major 
sources, and in the case of any oil or gas exploration or production well (with its 
associated equipment), such emissions shall not be aggregated for any purpose under 
this section. 

(B) The Administrator shall not list oil and gas production wells (with its associated 
equipment) as an area source category under subsection (c) of this section, except that 
the Administrator may establish an area source category for oil and gas production 
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wells located in any metropolitan statistical area or consolidated metropolitan 
statistical area with a population excess of 1 million, if Administrator 
determines that emissions of hazardous air pollutants from such wells present more 
than a negligible risk of adverse effects to public health . 

. (5) Hydrogen sulfide 
The Administrator is directed to assess the hazards to public health and the 
environment resulting from emission of hydrogen sulfide associated with the 
extraction of oil and natural gas resources. To the extent practicable, the assessment 
shall build upon and not duplicate work conducted for an assessment pursuant to 
section 8002(m) of the Solid Waste Disposal Act [42 U.S.C.A. § 6982(m)] and shall 
reflect consultation with the States. The assessment shall include a of existing 
State and industry control standards, techniques and enforcement. The Administrator 
shall report to the Congress within 24 months after November 15, 1990, with the 
findings of such assessment, together with any recommendations, and shall, as 
appropriate, develop and i.-rnplement a control strateg:f for etr.dssions of hydrogen 
sulfide to protect human health and the environment, based on the findings of such 
assessment, using authorities under this chapter including sections3 7 411 of this title 
and this section. 

(6) Hydrofluoric acid 
Not later than 2 years after November 15, 1990, the Administrator shall, for those 
regions of the country which do not have comprehensive health and safety regulations 
with respect to hydrofluoric acid, complete a study of the potential hazards of 
hydrofluoric acid and the uses of hydrofluoric acid in industrial and commercial 
applications to public health and the envi...ro11ment consideri_flg a range of events 
including worst-case accidental releases and shall make recommendations to the 
Congress for the reduction of such hazards, if appropriate. 

(7) RCRA facilities 
In the case of any category or subcategory of sources the air emissions of which are 
regulated under subtitle C of the Solid Waste Disposal Act [42 U.S.C.A. § 6921 et 
seq.], the Administrator shall take into account any regulations of such emissions 
which are promulgated under such subtitle and shall, to the maximum extent 
practicable and consistent with the provisions of this section, ensure that the 
requirements of such subtitle and this section are consistent. 
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*** 
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42 U .S.C. § 7416. Retention of State authority 

Except as otherwise provided in sections 1857c-10(c), (e), and (f) (as in effect before 
August 7, 1977), 7543, 7545(c)(4), and 7573 of this title (preempting certain State 
regulation of moving sources) nothing in this chapter shall preclude or deny the right 
of any State or political subdivision thereof to adopt or enforce (1) any standard or 
limitation respecting emissions of air pollutants or (2) any requirement respecting 
control or abatement of air pollution; except that if an emission standard or limitation 
is in effect under an applicable implementation plan or under section 7 411 or section 
7 412 of this title, such State or political subdivision may not adopt or enforce any 
emission standard or limitation which is less stringent than the standard or limitation 
under such plan or section. 
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42 U .S.C. § 7607. Administrative proceedings and judicial review 

*** 

(b) Judicial review 

(1) A petition for review of action of the Administrator in promulgating any national 
primary or secondary ambient air quality standard, any emission standard or 
requirement under section 7412 of this title, any standard of performance or 
requirement under section 7411 of this title,2 any under 7521 of this 
title (other than a standard required to be prescribed under section 7521(b)(1) of this 
title), any determination under section 7521(b)(5) of this title, any control or 
prohibition under section 7545 of this title, any standard under section 7571 of this 
title, any rule issued under section 7 413, 7 419, or under section 7 420 of this title, or 
any other nationally applicable regulations promulgated, or final action taken, by the 
Administrator under this chapter may be filed only in the United Court of 
Appeals for the District of Columbia. petition for review of Administrator's 
action in approving or promulgating any implementation plan under section 7 410 of 
this title or section 7 411 (d) of this title, any order under section 7 411 G) of this title, 
under section 7 412 of this title, under section 7 419 of this title, or under section 7 420 
of this title, or his action under section 1857c-10(c)(2)(A), (B), or (C) of this title (as in 
effect before August 7, 1977) or under regulations thereunder, or revising regulations 
for enhanced monitoring and compliance certification programs under section 
7 414(a) (3) of this title, or any other fmal action of the Administrator under this 
chapter (including any denial or disapproval by the Administrator under subchapter I 
of this chapter) which is locally or regionally applicable may be filed only in the 
United States Court of Appeals for the appropriate circuit. Notwithstanding the 
preceding sentence a petition for review of any action referred to in such sentence 
may be filed only in the United States Court of Appeals for the District of Columbia 
if such action is based on a determination of nationwide scope or effect and if in 
taking such action the Administrator finds and publishes that such action is based on 
such a determination. Any petition for review under this subsection shall be filed 
within sixty days from the date notice of such promulgation, approval, or action 
appears in the Federal Register, except that if such petition is based solely on grounds 
arising after such sixtieth day, then any petition for review under this subsection shall 
be filed within sixty days after such grounds arise. The filing of a petition for 
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reconsideration by the Administrator of any otherwise fmal rule or action shall not 
affect the fmality of such rule or action for purposes of judicial nor extend the 
time within which a petition for judicial of rule or action under this 
section may be filed, and shall not postpone the effectiveness of such rule or action. 

(2) Action of the Administrator with respect to which review could have 
obtained under paragraph (1) shall not be subject to judicial review in civil or criminal 
proceedings for enforcement. Where a final decision by the Administrator defers 
performance of any nondiscretionary statutory action to a 
challenge the deferral pursuant to paragraph (1). 

*** 

(d) Rulemaking 

(1) This subsection ann lies to--
, / .1. .1. 

time, any person may 

(A) the promulgation or revision of any national ambient air quality standard under 
section 7 409 of this title, 

(B) the promulgation or revision of an implementation plan by the Administrator 
under section 7410(c) of this title, 

(C) the promulgation or revision of any standard of performance under section 7 411 
of this title, or emission standard or limitation under section 7412(d) of this title, any 
standard under section 7412(f) of this title, or any regulation under section 
7412(g)(1)(D) and (F) of this title, or any regulation under section 7412(m) or (n) of 
this title, 

(D) the promulgation of any requirement for solid waste combustion under section 
7 429 of this title, 

(E) the promulgation or revision of any regulation pertaining to any fuel or fuel 
additive under section 7 545 of this title, 
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(F) the promulgation or revision of any aircraft emission standard under section 7571 
of this title, 

(G) the promulgation or revision of any regulation under subchapter IV-A of this 
chapter (relating to control of acid deposition), 

(H) promulgation or revision of regulations pertaining to primary nonferrous smelter 
orders under section 7 419 of this title (but not including the granting or denying of 
any such order), 

(I) promulgation or revision of regulations under subchapter 
(relating to stratosphere and ozone protection), 

of this chapter 

(J) promulgation or revision of regulations under part C of subchapter I of this 
chapter (relating to prevention of significant deterioration of quality and protection 
of visib111ty), 

(K) promulgation or revision of regulations under section 7521 of this title and test 
procedures for new motor vehicles or engines under section 7 525 of this title, and the 
revision of a standard under section 7521(a)(3) of this title, 

(L) promulgation or revision of regulations for noncompliance penalties under section 
7 420 of this title, 

(M) promulgation or revision of any regulations promulgated under section 7541 of 
this title (relating to warranties and compliance by vehicles in acv..1al use), 

(N) action of the Administrator under section 7 426 of this title (relating to interstate 
pollution abatement), 

(0) the promulgation or revision of any regulation pertaining to consumer and 
commercial products under section 7511b(e) of this title, 

(P) the promulgation or revision of any regulation pertaining to field citations under 
section 7413(d)(3) of this title, 
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(Q) the promulgation or revision of any regulation pertaining to urban buses or the 
clean-fuel vehicle, clean-fuel fleet, and clean fuel programs under part C of subchapter 
II of this chapter, 

(R) the promulgation or revision of any regulation pertaining to nonroad engines or 
nonroad vehicles under section 7547 of this title, 

(S) the promulgation or revision of any regulation relating to motor vehicle 
compliance program fees under section 7552 of this title, 

(1) the promulgation or revision of any regulation under subchapter N-A of this 
chapter (relating to acid deposition), 

(U) the promulgation or revision of any regulation under section 7 511 b(t) of this title 
pertaining to marine vessels, and 

(V) such other actions as the Administrator may determine. 

The provisions of section 553 through 557 and section 706 of Title 5 shall not, except 
as expressly provided in this subsection, apply to actions to which this subsection 
applies. This subsection shall not apply in the case of any rule or circumstance 
referred to in subparagraphs (A) or (B) of subsection 553(b) of Title 5. 

(2) Not later than the date of proposal of any action to which this subsection applies, 
the Administrator shall establish a rulemaking docket for such action (hereinafter in 
this subsection referred to as a "rnle"). \Vhenever a rule applies only "\vitl-jn a 
particular State, a second (identical) docket shall be simultaneously established in the 
appropriate regional office of the Environmental Protection Agency. 

(3) In the case of any rule to which this subsection applies, notice of proposed 
rulemaking shall be published in the Federal Register, as provided under section 
553(b) of Title 5, shall be accompanied by a statement of its basis and purpose and 
shall specify the period available for public comment (hereinafter referred to as the 
"comment period"). The notice of proposed rulemaking shall also state the docket 
number, the location or locations of the docket, and the times it will be open to public 
inspection. The statement of basis and purpose shall include a summary of--
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(A) the factual data on which the proposed rule is based; 

(B) the methodology used in obtaining the data and analyzing the data; and 

(C) the major legal interpretations and policy considerations underlying the proposed 
rule. 

The statement shall also set forth or summarize and provide a reference to any 
pertinent findings, recommendations, and comments by the Scientific Review 
Committee established under section 7409(d) of this title and the National Academy 
of Sciences, and, if the proposal differs in any important respect from any of 
recommendations, an explanation of the reasons for such differences. All data, . 
information, and documents referred to in this paragraph on which the proposed rule 
relies shall be included in the docket on the date of publication of the proposed rule. 

(4)(A) The rulemaking docket required under paragraph (2) shall be open for 
inspection by the public at reasonable times specified in the notice of proposed 
rulemaking. Any person may copy documents contained in docket. The 
Administrator shall provide copying facilities which may be at the expense of the 
person seeking copies, but Administrator may waive or reduce such expenses in 
such instances as the public interest requires. Any person may request copies mail 
if the person pays the expenses, including personnel costs to do the copying. 

(B) (i) Promptly upon receipt by the agency, all written comments and documentary 
information on the proposed n1le received from any person for inclusion in the 
docket during the comment period shall be placed in the docket. The transcript of 
public hearings, if any, on the proposed rule shall also be included in the docket 
promptly upon receipt from the person who transcribed such hearings. All documents 
which become available after the proposed rule has been published and which the 
Administrator determines are of central relevance to the rulemaking shall be placed in 
the docket as soon as possible after their availability. 

(ii) The drafts of proposed rules submitted by the Administrator to the Office of 
Management and Budget for any interagency review process prior to proposal of any 
such rule, all documents accompanying such drafts, and all written comments thereon 
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by other agencies and all written responses to such written comments by the 
Administrator shall be placed in the docket no later than the date of proposal of the 
rule. The drafts of the fmal submitted for such review process prior to 
promulgation and all such written comments thereon, all documents accompanying 
such drafts, and written responses thereto shall be placed in the docket no later 
the date of promulgation. 

(5) In promulgating a rule to which this subsection applies (i) the Administrator shall 
allow any person to submit written comments, data, or documentary information; (ii) 
the Administrator shall give interested persons an opportunity for the oral 
presentation of data, views, or arguments, in addition to an opportunity to make 
written submissions; (iii) a transcript shall be kept of any oral presentation; (iv) 
the Administrator shall keep the record of such proceeding open for thirty days after 
completion of the proceeding to provide an opportunity for submission of rebuttal 
and supplementary information. 

(6)(A) The promulgated rule shall be accompanied by (i) a statement of basis and 
purpose like that referred to in paragraph (3) with respect to a proposed rule and (ii) 
an explanation of the reasons for any major changes in the promulgated rule from the 
proposed rule. 

(B) The promulgated rule shall also be accompanied by a response to each of the 
significant comments, criticisms, and new data submitted in written or oral 
presentations during the comment period. 

(C) The promulgated rule may not be based ~n part or whole) on any information or 
data which has not been placed in the docket as of the date of such promulgation. 

(7)(A) The record for judicial review shall consist exclusively of the material referred 
to in paragraph (3), clause (i) of paragraph (4)(B), and subparagraphs (A) and (B) of 
paragraph (6). 

(B) Only an objection to a rule or procedure which was raised with reasonable 
specificity during the period for public comment ~ncluding any public hearing) may 
be raised during judicial review. If the person raising an objection can demonstrate to 
the Administrator that it was impracticable to raise such objection within such time or 
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if the grounds for such objection arose after the period for public comment (but 
within the time specified for judicial review) and if such objection is of central 
relevance to the outcome of the rule, the Administrator shall convene a proceeding 
for reconsideration of the rule and provide the same procedural rights as would have 
been afforded had the information been available at the time the rule was proposed. If 
the Administrator refuses to convene such a proceeding, such person may reV1ew 

such refusal in the United States court of appeals for the appropriate circuit (as 
provided in subsection (b) of this section). Such reconsideration shall not postpone 
the effectiveness of the rule. The effectiveness of the rule may be stayed during such 
reconsideration, however, by the Administrator or the court for a period not to 
exceed months. 

(8) The sole forum challenging procedural determinations made by the 
Administrator under this subsection shall be in the United States court of appeals for 
the appropriate circuit (as provided in subsection (b) of this section) at the time of the 
substantive revi.ew of the rule~ ~~o LLtcrlocutory appeals 
resoejct to procedural determinations. In reviewing alleged procedural errors, the 
court may invalidate the rule only if the errors were so serious and related to matters 
of such central relevance to the rule that there is a substantial likelihood that the rule 
would have been significantly changed if such errors had not been made. 

(9) In the case of review of any action of the Administrator to which this subsection 
applies, the court may reverse any such action found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 
law; 

(B) contrary to constitutional right, power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory 
right; or 

(D) without observance of procedure required by law, if (i) such failure to observe 
such procedure is arbitrary or capricious, (ii) the requirement of paragraph (7) (B) has 
been met, and (iii) the condition of the last sentence of paragraph (8) is met. 
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(1 0) Each statutory deadline for promulgation of rules to which this subsection 
applies which requires promulgation less than six months after date of proposal may 
be extended to not more than six months after date of proposal by the Administrator 
upon a determination that such extension is necessary to afford the public, and the 
agency, adequate opportunity to carry out the purposes of this subsection. 

(11) The requirements of this subsection shall take effect with respect to any rule the 
proposal of which occurs after ninety days after August 7, 1977. 

(e) Other methods of judicial review not authorized 
Nothing in this chapter shall be construed to authorize judicial review of regulations 
or orders of the Administrator under this chapter, except as provided in this section. 

ADD43 

ED_000948_00008407-00118 



FOIA EPA-HQ-2016-009655 

Calendar No. 427 
101ST CoNGRBSS 

1st Session SENATE 
REPORT 

101-228 

CLEAN AIR ACT AMENDMENTS OF 1989 

24-525 

REPORT 

OF THE 

COMMITTEE ON 
ENVIRO:t~M~ENT AND PUBLIC \VORKS 

UNITED STATES SENATE 

together with . 
ADDITIONAL AND MINORITY VIEWS 

TO AOOOMPANY 

s. 1630 

DEcEMBER 20, 1989.-Qrdered to be printed 

U.S. OOVI!lRNMENT PRINTING OFFICE 

WASHINGTON: 1989 

For ale by the Superintendent of Doeumente, U.S. Govemment Printing Office 
WaahiDgton, DC 204 .. 2 

ADD44 

ED_000948_00008407-00119 



FOIA EPA-HQ-2016-009655 

14 

that does not meet the standard is to be designated nonattainment. 
An area that meets the standard and does not contribute to an-
other area that exceeds the standard is to be ated attain-
ment. An area that cannot be classified on the of available 
information as meeting the standard is to be designated unclassifia
ble. 

Revised section 107(f)(8) of the Act designated any area that did 
not meet the primary ambient air quality standard for ozone or 
carbon monoxide as of the last calendar year before the date of en
actment of the bill as nonattainment. Revised section 107(f)(4) des
ignates each area that was identified by EPA as a Group I area in 
the August 7, 1987, promulgation of the revised particulate stand
ard {PM-10) or which contains a site for which monitoring data 
shows a violation of the air quality standard for PM-10 before the 
date of enactment as nonattainment. 

Revised section 107(d)(5) of the Act provides that areas may be 
redesignated by the Administrator upon the request of the Gover
nor of a State or on the Administrator's own motion. The Adminis"' 
trator must act to redesignate an area not currently designated as 
nonattainment as a nonattainment area within one h 
days of receiving evidence that the area exceeds the 
ent air quality standard for any pollutant. In order to redesignate 
an area from :nonattainment to attain:r...ent, the Adm.L~i.strator 
must promulgate tion by rule, must determine that 
the area has attai ality standard and that attainment 
is due to permanent reductions in emissions, must have approved a 
maintenance plan, and determine that the State containing the 
area has met requirements of the Act applicable to the The 
Administrator may not redesignate an area from to 
unclassified. 

New paragraphs (2) and (8) of section 107(d) of the Act provide 
that the boundaries of an area that is designated nonattainment 
for ozone and that is located within a metropolitan statistical area 
(MSA) or a consolidated metropolitan statistical area (CMSA) are 
the boundaries of the MSA or CMSA, unless the State demon-
strates that portion of the MSA or CMSA does not contribute 
to violations the air · standard and that there is a ~eo-
graphical basis for exclu With respect to a senous 
carbon monoxide area, the r may, by rule, include the 
entire MSA or CMSA in the nonattainment area. 

DISCUSSION 

This section of the bill restructures and clarifies the process for 
designating and redesignating areas of the country depending on 
their emissions and ambient air quality. The bill gives significant 
authority to the Administrator in order to overcome the deficien
cies in current law that have failed to allow the Administrator to 
respond to new information about pollution levels and control 
needs. 

Existing law, as interpreted by EPA, precludes the Administra
tor from issuing new designations or revising existing ones when 
an ambient standard is revised, as occurred with the promulgation 
in 1987 of the ambient standard for PM-10. Current law is also 
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of title II :r:,~ordkeeping or reporting requirements are calculated 
on a per da.r basis. 
Fourth~ new authority is provided to the Administrator to assess 

~nistrativ~ penalti~. for violations of sections 208(a) (motor ve
hlcle and engine proVlSIOns), 2ll(d) (fuel and fuel additive provi
sions), 216(b) (carbon dioxide emission standards), and 217(e) (non
road engine and vehicle provisions). The maximum civil penalty 
that may be assessed by the Administrator under this authority is 
$200,000. Any such assessment can only be made after an opportu
nity for a hearing before the Administrator is provided, and the 
amount of the penalty assessed is to be based on the consideration 
of statutorily-prescribed factors. The Administrator is also author-
ized (as at present) to bring a action in Federal district court 
to and recover any civil prescribed in title II of the 
Ac~, s~ factors are for consideration by the 

the section 211 p:vovision, 
which currently provides for a mandatory fi $10,000 per 
day for violations of section 211 or fuel or fuel additive regulations 
issued under that section. The mandatory forfeiture provision is 
placed with a provision for a civil penalty of up to $25,000 per 
for each violation. In addition, the section clarifies that where vier 
lations of fuel standards are based on a multi-day averaging period, 
each day during the averaging period constitutes a separate day of 
violation. This section of the bill also provides injunctive authority 
to restrain violations of fuel statutory provisions and regulation, as 
is already available in the Act for violations of motor vehicle and 
stationary requirements. 

DISCUSSION 

Experience with the mobile source provisions in title n of the 
Act has shown that the enforcement authorities in this title need 
to be strengthen and broadened in several ways. Most of the title n 
enforcement authorities have not been amended since 1970, 
the .i:ID.pacts of inflation and nearly two decades of enforcement ex
perience need to be accounted for by updating these authorities. 

Anti-tampering.-Current law prohibits manufacturers, dealers, 
service station or operators, fleet owners or those in the 
business of leasing · or disabling ("tamper-
ing with") components of vehicle emission control systems. Individ
ual owners or operators of vehicles are not currently prohibited 
from performing the same activities. . 

In its 1988 Motor Vehicle Tampering Survey, EPA concluded 
that 23 percent of the passenger cars and light-duty trucks sur
veyed in areas not covered by inspection/maintenance (I/M) pro
grams .and/or anti-tampering programs (ATP) showed evidence of 
tampering with at least one component. Significant amounts of 
tampering were also found in ATP-only areas (17 percent) and I/M 
plus ATP areas (16 percent). 
Tampe~ can cause dramatic increases in emissions of hydro

carbons (HC), carbon monoxide (00) and nitrogen oxides (NO:J. For 
ex:Mlple, a missing or damaged catalytic converter can increase HC 
and CO emissions by an average of 475 percent and 425 percent, 
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currently recognized within the structure of section 112 and 
have no other statutory authorization. 

There is now a broad consensus that the program to re~~l,ate 
ha..zai'dous air pollutants under section 112 of the Clean 
should be restructured to provide EPA with authority to re~late 
industrial and area s<mrce ca. · of air pollution (rather than 
the pollutants} wit;h technolo standards in the term. 

In light of these conclusions, the reported legislation fun-
damental ·changes in the_ basic provisions of section 112 of the 
Clean, Ak Act. The bill establishes a list of 191 air pollutants and a 
mandatory schedule for emissions standards for the major 
sources of these polluf;a.nts. standards are to be based on the 
maximum reduction: in emissions which can be achieved by applica
tion of best available control teChnology. These new, technology-
based standards will become · · focus of activity under 
section 112. Authority to standards is preserved 
in modified form to be especially serious pollution prob-
lems. 

This approach to regulation of pollutants is not without 
precedent. It follows the general which has been employed 
since the mid-1970's to control toxic effluents discharged to surface 

· industrial point sources. , 
2 amendments to the Clean Water Act, industrial 

dischargers were given two deadlines to control conventional pol
lutants (bioi al oxygen demand, suspended solids, and acidity); 1) 
by July 1, 1 each facility was required to meet emissions limita-
tions reflecting "best practicable control techn currently 
available" (so-called BPT limits); and 2) by July 1, 19 each facili
ty was to meet emissions limitations set according to '~best avail
able technology economically achievable" (BAT). 

Toxic pollutants under the 1972 Act were to be treated different
ly. The Administrator was to publish a list of toxic pollutants 
within 90 days and within a year promulgate effluent standards 
that an of safety" to the 
most tic) o the structure of this au-
thority to ~te toxic to surface waters was verj 
similar to the current structure of section 112 of the Clean Air Act. 

During the five--year period following passage of the 1972 Clean 
Water Act, EPA promulgated standards for only six toxic pollut. 
ants. In 1975 the Environmental Defense Fund and the Natural Re
sources Defense Council brought suit against the Agency for failure 
to list more toxics and to promulgate standards as mandated by the 
Act. In June 1976, EPA and the plantiffs entered into a consent 
decree that established a new formula for the development of efflu
ent standards for toxic water pollutants. This agreement created a 
list of 120 priority pollutants and required EPA to promulgate ef
fluent guidelines based on best available control technology for 
each pollutant and each industrial category not later than Decem
ber 31, 1980. Industrial dischargers were to be in compliance with 
these standards by July 1, 1983, the same deadline as established 
by the Act for BAT control of conventional pollutants. There were 
14,000 dischargers divided into 21 industrial categories and 399 sub
categories potentially subject to these new toxics standards. 
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JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF 
CONFERENCE 

The managers on the part of the House and the Senate at the 
oonference on the clisagreeing votes of the two Houses on the 
amendments of the House to the bill (S. 1630) to amend the Clean 
Air Act to provide for attainment and maintenance of health pro
tective national ambient air quality standards, and for other pur
poses, submit the following joint statement to the House and the 
Senate in explanation of the effect of the action agreed upon by the 
managers and recommended in the accompanying conference 

ouse amendment to the text of the bill struck out all of the 
Senate bill after the enact' lause and inserted a substitute text. 

The Senate recedes from disagreement to the amendment of 
the House with an amendment which is a substitute for the Senate 
bill and the House amendment. Certain matters agreed to in con
ference are noted below. 

The Conference agreement on S. 1630, the Clean Air Act Amend· 
ments of 1990, includes provisions addressing attainment and 
maintenance of ambient air quality standards, mobile sources of 
air pollution, toxic air pollution, acid rain, permits, enforcement, 
stratospheric ozone protection, miscellaneous provisions, and clean 
air research. A summary of the conference agreement follows. 

T:rrLJ: 1-NONA'l'TAINMJ.:NT PRoVISIONS 

Title I of the conference agreement, which adopts the House 
Title I except with respect to transportation related issues and with 
a c ing the regulation of oxides of 'vides 
areas meet any one of the pollution listed 
above into categories, depen · the severity of the problem, 
and sets out requirements of ent levels of stringency for each 
category. 

Depending on the eeverity of the pollution m, nonattain-
ment areas for an~ of the pollutants must at health stand-, 
ard for ozone wit'hln five, ten, fifteen, or seventeen years (tw·enl~y 
years for Los Angeles). 

In the case of ozone, areas must reduce emissions of volatile or
ganic oompounds (VOCs), a precursor of ozone, by 8 percent per 
year (with waivers fer certain specified conditions) until the stand
ard is attained. 

Vehicle inspection and maintenance programs must be 
in, ozone and carbon monoxide areas that already have su 
grams and must be instituted in most other areas that do not al
ready have them. 
. The Environmental Protection Agency (EPA) is 
unpose one of the following sanctions in an area that 
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pare or implement a plan to attain an air quality standard: limited 
use of Federal highway funds or a requirement that new industry 
offset emissions at a 2.to 1 ratio. 

Under the safety exemption to highway sanctions. the principal 
of the project must be to improve highway safety, but the 

may also have other important benefits. 
ermition of major sources in current law is modified so that 

smaller sources of VOC:. are required to control emissions (50 tons 
in moderate and serious areas; 25 tons in severe areas; 10 tons in 
extreme areas). 

When a State fails to develop a plan that meets the requirementa 
of the law, the EPA is required to promulgate a Federal Implemen
tation Plan. 

The EPA is required to issue control requirements for a number 
of sources of pollution, including commercial and consumer prod
ucts. 

A new program is established to address the interstate transport 
of ozone air pollution. 

The conferees adopt the House 1 on rocket with 
the agreement that the appropriate agency that 
.,.,..,.H ... ., required for a civilian or commercial launch program is • 
senti to the national security. 

Trrui: 11-MOTOa VmnCI..E-RELATBD PaoVJSIONs 

Title U is based on the House bill with a number of significant 
modifications. 
Reformulated ~Ja~~oline 

Cleaner, reformulated gasoline would be mandated in the nine 
cities with the most severe ozone pollution beginning . in 1995. 
States could elect to have the requirements apply in other cities 
with ozone pollution problems. In comparison with conventional 
gasoline, refo would be have 15 per· 
cent lower emissions OC:. and toxic icals by 1995, and 
greater reductions by 2000. The agreement also contains additional 

benzene, and aromatics. 
), a petition for the certification of a fuel 

formulation or slate of fuel formulations is deemed certified if the 
Administrator fails to act on the petition within 180 days of its re
ceipt. Such a petition is deemed certified until the Administrator 
completes action on the petition. In the event that the Administra· 
tor subsequently denies such a petition, the conferees intend that 
the Admfiti!Jtrator will take appropriate steps to ensure orderly and prompt com 

Section 219 of bill includes a credit program to provide ftexi· 
bility in meeting the bill's requirements on the oxygen, aromatic 
hydrocarbon, and benzene content of reformulated gasoline. A 
credi_t program is the mechanism by which persons subject to these 
reqwrements will be allowed to pool gasoline sold in a given cov
e~ area for purposes of determining compliance with these requirements. 

,Under. this credit program, a person may earn credit for gasoline 
Wlth a higher oxygen content, lower aromatic hydrocarbon content, 
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Permits 
It is the conferees' intent that EPA not use the permit hammer 

approach (case-by-case) to avoid or delay MACT require-
ments. 

Routine Emissions From ·~rea" Sources 
Based on the list of pollutants mentioned above, EPA can also 

list an area source category just as the agency would list a major 
source and can require MACT. EPA must list sufficient 
source to assure that 90% of the emissions of the 80 
most serious area source pollutants are regulated. 

Five after enactment, EPA is to propose a national urban 
air to ategy to reduce cancer risks associated with urban air 
toxics by 75%. EPA is to report on reductions achieved in 8 and 12 
years intervals. 

Accidental Releases 
The agreement contains provisions that are designed to prevent 

chemical accidents. 
EPA is to publish a list of at least 100 regulated substances, of 

which 16 are list.ed in the a.,areement. 
EPA is authorized to promulgate accident prevention regula

tions. 
The do not intend the term source" to 

apply to transportation, including the storage to such 
transportation, of any regulated substance or other extremely haz.. 
ardous substance under the provisions of this subsection. 

The prohibition on substances for the accident prevention 
program which have been · ted under this section 108(a) does not 
preclude the listing of anhydrous sulfur dioxide which is on the ini
tial list. 

The conference agreement establishes a Chemical Safety and 
Hazard Investigation Board, similar to the National Transportation 
Safety board, to investigate chemical accidents. 

The Board is authorized to investigate accidental releases which 
cause substantial property damage. Substantial da 
elude fires, explosions, and other events which cause 
are very costly to repair or correct, and would not incl 
tal damage to equipment or controls. 

Hazard assessments required under this section shall include: 
(1) basic data on the source, units at the source facility 

which contain or process regulated substances (including the 
longitude and latitude of such units), operating procedures, 
population of nearby communities, and the meteorology of the 
area where the source is located; 

(2) an identification of the potential points of accidental re
leases from the source of regulated substances; 

(3) an identification of any previous accidental releases from 
the source including the amounts released, frequencieS, and durations; 

(4) an identification of a range (including worst case events) 
of potential releases from the source, including an estimate of 
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The conferees intend that termination of the seasonal or tempo
rary use of a cleaner fuel shall not be considered a modification for 
~ of section 111 or part C of Title I. 

Tm.l: V-Puu:rr PROVISIONS 

The conference ~nt includes provisions that require vari
ous sources of air pollution. to obtain operating permits which 
would ensure compliance with all applicable requirements of the 
Clean Air .Act. 
Permitp~ 

EPA is required to issue permit program regulations within one 
year. State& are required to · tent with those 
legulations. The programs would effect within four years, and 
the to have a permit would be phased-in over the en
s 

Conlilistent with the general provisions of section 116 of the Clean 
Air Act. the conferees understand that a State may establish addi-
tional, more · · but a State may 
not estabnsh permit e inconsistent with the 
national permitting requirements of Act, including this title. 

Ovenlight of Permit Programs 
The conference agreement provides EPA with the authority to 

review to be issued by a State and to object to 
permits the Clean Air Act. EPA ·would also have the 
opportUnity to waive review of permits for small sources. 
State NIIJKIMI! to EPA objeetions 

Under the conference agreement, States would be granted 90 
days to revise permits to meet any EPA objection. If the State fails 
to revise the permit, EPA will issue or deny the permit. 
Permit shield 

The agreement provides that compliance with a permit is 
deemed compliance with the requirements of the permit program. 
Permit compliance aliO may be deemed compliance with other ap
plicable provisions of the Clean Air Act if the permit has been 
IIIUed in accordance with Title V and includes those provisions, or 
if the includes in the permit a speciJic deter-
minatiOn • ions are not applicable. 
()pemtiDM.l /'luibility 

Facilities will be authorized to make changes in operations with-
out the neeesait,y for a · · · n as: (i) the changes 
are not "DlOdifications" (ii) the c 
will not .result in emiaRons that exceed emissions allowable 
the and (iii) the facility provides EPA and the permitting 

with seven days written notice in advance of the changes. 
Proce.ing permit application~~ 

Except for applications submitted within the first year of the 
permit program (for which a 3-year phased review is allowed), 
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are subsequently destroyed is too broad and does not include ade-
quate safeguards . In ·the course of implementing 
this Act, however. whether an exclusion will be 
allowed on a cue-by-case basis for the manufacture of controlled 
substances that are (1) coincidental. unavoidable byproduct& of a 
manufacturing process and (2) immediately contained and de
stroyed by the producer wring maximum available control technol
ogies. 

Tm.i: VU-hDERAL ENFORCEMBN'l' 

The conference agreement includes a number of provisions that 
enhance the enforcement authority of the Federal government 
under the Clean Air Act while at the same time providing substan
tive procedural safeguards. In general terms, the agreement in
creases the range of civil and criminal penalties for violations of 
the Clean Air Act. 
SIP and permit violations 

The conference agreement revises and strengthens EPA enforce
ment authority regarding violations of State Implementation Plans 
and permits, including authority to bring civil actions for injunc
tive relief and penalties, u well u new authority to issue adminis
trative penalty orders in response to violations. These authorities 
can also be used by EPA when States fail to enfor~ SIPs or permit 
requirements. 

Violations of other requirements 
EPA :is authorized to initiate a range of enforcement actions for 

a number of violations of specified sections and titles of the Act. 
Included :is authority to issue administrative penalty orders, file 
civil actions, and initiate criminal proceedings via the Attorney 
General. 
. It :is the conferees' intention to provide the Administrator with 
prosecutorial discretion to decide not to seek ssnctions under Sec
tion 113 for cJe minimis or technical violations in civil and criminal 
matters. 
Crimin.al pen.altia 
· Criminal fines qnd penalties are included for a range of viola-
tions of the A~ including at or lu;.owirA(i \-iolatiorm that 
result in the endanpn:nent of rs, knowing violations of SIPs 
that occur after the violator :is on notice of the violation, knowing 
violations of certain sections in the permit title. and knowing viola
tions of the acid rsin title 'or the stratospheric ozone protection 
title. In addition, the ent provides criminal tines and penal-
ties for the knowing of false statements and other similar 
recordkeeping, monitorin& and reporting violations. Consistent 
with other recent environmental statutes, criminal violations of 
the Clean Air Act are upgraded from misdemeanors to felonies. 

The amendments add new criminal ssnctions for recordkeeping, 
filinr and other omissions. These provisions are not meant to pe
nalize inadvertent errors. For ciiminal ssnctions to apply, a source 

ADD 53 
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lOlsT CONGRESS 
1ST SESSION 

n 

• 
To amend the Clean Air Act to provide for the attainment an\1. maintenance of th~ 

national ambivnt air quality standards, the control of toxic air pollutants, the 

prevention of acid deposition, and other improvements in the quality of the 

Nation's air. 

IN THE SENATE OF THE UNITED STATES 

AUGUST 3 (legislative da.y, JANUARY 3), 1989 

Mr. CH.AFEE (for himself, Mr. SIMPSON, Mr. DURilNBE.RGER, Mr. WARNER, Mr. 

JEFFORDS, Mr. HUMPHREY, Mr. BOSCH\VITZ, Mr. D'AMATO, Mr. DOLE, 

Mr. DOM.ENICI, Mr. ExoN, Mr. GoRTON, Mr. HATCH, Mr. HATFIELD, Mrs. 

KAsSEBAUM, Mr. McCAIN, Mr. McCLURE, Mr. MURFOWSKI, Mr. RIEGLE, 

Mr. RUDMAN, Mr. STEVENS, Mr. THURMOND, Mr. WALLOP, Mr. BREAUX, 

and Mr. LEVIN) introduced the following bill; wh1ch was read twice and re

ferred to the Committee on :...u >'Ironment and Public Works 

AB 
To amend the Clean Air Act to provide for the attainment and 

maintenance of the national ambient air quality standards, 

the control of toxic air pollutants, the prevention of acid 

deposition, and other improvements in the quality of the 

Nation's air. 

1 Be it enaciea ~Y t.'te Senate and House of Representa-

2 tives of the United States of Ame1ica in Congret~s assembled, 

3 SECTION 1. SHOR1' TITLE AND TABLE OF• (;ONTii1~""TS. 

4 This Act may he cited as the "Olean Air Act Amend-

5 ment.'S of 1989''. 
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1 "(3) The Administrator may promulgate r.~gu.b.-

2 tions which establish the elements of tribal implemen-

3 tation plans and procedures for appro :d or disapproval 

4 of tribal implementation plans and portions thereof. 

5 "(4) In any case in which the Administrator de-

6 termines th&t the treatment of Indian tribes a,s identic&} 

7 to States is inappropriate or administratively infeasible, 

8 the Administrator may provide, by regulation, other 

9 means by which the Administrator will directly admin .. 

10 ister such provisions so as to achievt the appropriate 

11 purpose. 

12 H(5) Until such time &.S the Administrator promul-

13 gates regulations pursuant to this subsection, the Ad-

14 ministrator may continue to provide financial assistance 

15 to eligible Indian tribes under section 105.". 

16 SEC. lOS. MISCELLANEOUS. 

17 (a) TRANSPORTATION PLANNING GUIDANCE.-Section 

18 108 of the Olean Air Act is amended by-

19 (1) revising the first sentence of subsection (e) to 

20 read as follows: 

21 u(e) Within nine months after the date of enactment of 

22 the Olean Air Act Amendments of 1989 and periodically 

23 thereafter "tS necessary to maintain a continuous process of 

24 t,ransportatiou and air quality pla;mling, including emissions 

25 inventory development, ·the Administrator shall, after consul-

S 1490 IS ADD 55 
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1 "(B) propose regulations establishing standards of 

2 performance for at least 50 per centum of such catego-

3 ries of sources within four years of the date of enact-

4 ment of the Olean Air Act Amendments of. 1989; and 

5 "(C) propose regulations for the remaining catego-

6 ries of sources within six years of the date of enact-

7 ment of the Olean Air Act Amendments of 1989;". 

8 (d) REGULATION OF EXISTING SOURCER.--SPction 

9 111(d)(l)(A)(i) of the Clean Air Act is amended by striking 

10 "or 112(b)(l)(A)" and inserting "or emitted from a source 

11 category which is regulated under section 112.". 

12 (e) AUTHORITY To OBTAIN OOORMATION.-Section 

13 114(a)(1) of the Olean Air Act is amended by-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

(1) striking the term "or" and inserting a comma 

immediately after the phrase "any emission source"; 

and 

(2) inserting "or who manufactures emission con

trol equipment or process equipment, or who the Ad

ministrator believes may have information necessary 

for the purposes set forth in this subsection" immedi

ately after "any person who owns or operates an emis-
• H swn source .. 

(t) OONSULTATION.-The second-to-last sentence of 

24 section 121 of the Olean Air Act is a.mended to read as fol-

25 lows: "The Administrator shall update as necessary the origi-

ADD 56 
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n 

Calendar No. 427 
101BT OONGRESS 

1sT SESSION • 
[Report No. 101-228] 

To amend the Olea.n Air Act to provide for attainment a.nd ma.intena.nce of health 
protective national ambient air quality standards, and for other purposes. 

IN THE SENATE OF THE UNITED STATES 
8EPTEMBBB 14 (legislative day, 8EPTEMBEB 6), 1989 

Mr. B.A.uous (for himself, Mr. OB.A.:PBB, Mr. Bmmtox, Mr. Du:aBNBBBGEB, Mr. 
G:aABAM, Mr. JBft'OBDS, Mr. LA.UTENBEBG, Mr. LnimEBMAN, Mr. MITOR
ELL, Mr. lfO'!'NIHA.N, lfr. WABD:a,lfr. OOB:BN, a.nd lfr. CRANSTON) intro
duced the following bill; which was read twice a.nd referred to the Committee 
on Environment !kld Public Works 

DEOEMBEB 20, 1989 
Reported, under authority of the order of the Senate of November 22 (legislative 

day, November 6, 1989), by Mr. Bu:antoK, with a.n amendment 
[Strike all after the enacting clause and insert the part printed in italic] 

To amend the Clean AJ.t Act to provide for attainment and 
maintenance of health protective national ambient air qual
ity standards, and for other purposes. 

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled, 

ADD 57 
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1 assign release prevention, mitigation, or response authorities 

2 otherwise established by law. 

8 "(k) STATE AUTHORITY.-Nothing m this section 

4 shall precl'Ufle, deny, or limit any right of a State or political 

5 subdivision thereof to adopt or enforce any regulation, re-

6 quirement, or standard (including any procedural require-

7 ment) that is more stringent than a regulation, requirement, 

8 or standard in effect under this section or that applies to a 

9 substance not subject to this section. 

10 "(l) AUTHORIZATION.-There are authorized to be ap-

11 propriated to the Adm .. inistrator such BUlin& as mlll!j be neces-

12 sary to carey out the provisions of this section.". 

18 CONFORMING AMENDMENTS 

14 SEC. 305. (a) Section 111(d)(1) of the Clean Air Act is 

15 amended by striking u112(h)(1)(A)" and inserting in lieu 

16 thereof "112(h) ~~. 

17 (b) Section 111 of the Clean Air Act is amended by 

18 striking paragraphs {!J)(5) and (g)(6) and redesignating the 

19 succeeding paragraphs .accordingly. Such section is further 

20 amended by striking "or section 112" in paragraph (g)(5) as 

21 redesignated in the preceding sentence. 

22 (c) Section 114(a) of the Clean Air Act is amended by 

28 striking uor" after "section 111," and by inserting ", or any 

24 accident prevention regulation under section 129, " after "sec-

25 tion 112 11
• 

8 1680 B8 

ADD 58 
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Printed as Passed 
May 23, 1990 

Ordered to be printed aa passed by the 

House of Representatives 
lOlsT CONGRESS 

2D SESSION • 

T 

IB 

To amend the Olean Air Act to provide for attainment and 

maintenance of health protective national ambient air qual

ity standards, and for other purposes. 

Strike out all after the enacting clause and insert: 

1 SECTION I. SHORT TITLE, REFERENCE, AND T.i TILE OF CON· 

2 TENTS. 

3 (a) SHORT TITLE.-This Act may be cited as the 

4 "Clean Air Act Amendments of 1990". 

5 (b) REFERENCE.-Whenever in this Act an amend-

6 ment or 1·epeal is expressed in terms of an amendment to, or 

7 ·repeal of, a section or other pr01: ·~on, the r,: erence shall he 

8 considered to be ma.de to a section or other provision of the 

9 ("~an Air Act. 

'l'ARLiiJ OF C'ONTBNTB 

TITUJ l-PIW 1'/BIO.VB FOR A TTAINMBNT Alv'D MAINTENAN('E 
OF NA1'/0SAL AMBIE.VT Alii Qt."ALITY BTANDA!WS 

Subtitle A-ln Oeneml 

8re. 101. Onwral plnnnint1 7'cquirements. 
See. lfJ2. Oenem{ pn:•·isitmll for mw"flainmenl tnewl. 
Srr·. UM. Adtlitimrulprm•isions fm o::om• nonaltninllll'nl ur('([.~. 
8t·r. 104. A(/ditional prrwi11ion.v far t'tll'lmn nwrw.rirlr· JWmJilttinmcut llrc>a.~. 

ADD 59 

ED_ 000948 _ 00008407-00134 



FOIA EPA-HQ-2016-009655 

171 

1 of sources within 2 years after the date of the enact-

2 ment of the Clean Air Act Amendments of 1990; 

3 11(B) propose regulations establishing standards of 

4 performance for at least 50 percent of such categories 

5 of sources within 4 years after the date of the enact-

6 ment of the Clean Air Act Amendments of 1990; and 

7 "(C) propose regulations for the remaining catego-

8 ries of sources within 6 years after the date of the en-

9 actment of the Clean Air Act Amendments of 1990. '~ 

10 (e) SAVINGS CLA.USE.-Section 111(a)(8) (42 U.S.G. 

11 7411({)(1)) is amended by ac.iling at the end: "Nothing in 

12 title II of this Act relating to nonroad engines shall be con-

13 strued to apply to stationary internal combustion engines.". 

14 (f) REGULATION OF EXISTING SOUROES.-Section 

15 111(d)(1)(A)(i) (42 U.S. 0. 7411(d)(1)(A)(i)) is amended by 

16 striking "or 112(b)(1)(A)" and inserting uor emitted from a 

17 source category which is regulated under section 112 ". 

18 (g) CONSULT'ATION.-The penultimate sentence of sec~ 

19 tion 121 (42 U.S. C. 7421) is amended to read as follows: 

20 "The Administrator shall update as necessary the original 

21 regulations requ·ired and promulgated under this section (as 

22 in effect immediatel~' before the date of the enactment of the 

2:3 Clean Air Act A mendmenls of 1990) to ensure adequate 

24 consultation.". 

ADD60 
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From: McCabe, Janet ,----------------: . ______ , 

iB~}i-%n~de-! WJC-N 5400 +Video with RTP + ~-~~-~!--~-c:>-~.~-j; Participant Code:~~~"~-~:~·J 
~impoitince:·-· Normal 
Subject: CPP Reconsideration Petition Topics (Tier 1, SAN 5548) 
Start Date/Time: Wed 9/7/2016 7:00:00 PM 
End Date/Time: Wed 9/7/2016 8:00:00 PM 

To: McCabe, Janet; Goffman, Joseph; Banister, Beverly; Niebling, William; Page, Steve; Koerber, 

Mike; Tsirigotis, Peter; Culligan, Kevin; Fruh, Steve; Boswell, Colin; Kornylak, VeraS; Santiago, 
Juan; Wood, Anna; Dunham, Sarah; Harvey, Reid; Adamantiades, Mikhail; Schmidt, Lorie; Zenick, 

Elliott; Hoffman, Howard 
Cc: South, Peter; Henigin, Mary; Thompson, Fred; Srivastava, Ravi; Mclamb, Marguerite; Vasu, 

Amy; Conner, Lisa; Alston, Lala; Sanders, Maria; Johnson, Tanya; Garrett, Pamela; Eck, Janet 
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From: Atkinson, Emily 
Location: Aspen, CO 
Importance: Normal 
Subject: Aspen Clean Energy Event (Confirmed) 
Categories: Green Category 
Start Date/Time: Mon 7/25/2016 12:00:00 PM 
End Date/Time: Mon 7/25/2016 9:00:00 PM 
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From: Washington, Yvette 
Location: Washington Hilton Hotel, 1919 Connecticut Avenue, NW 
Importance: Normal 
Subject: EIA Annual Conference (Confirmed) 
Categories: Green Category 
Start Date/Time: Mon 7/11/2016 2:00:00 PM 
End Date/Time: Mon 7/11/2016 4:00:00 PM 

ED_000948_00008771-00001 
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From: Bailey, KevinJ ,--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 

Location: Call: i Conf Code icode:! Conf Code i 
I mporta nee : N ormar-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 1_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Subject: Call w/ House Science and HEC staff, re: HEC stay letter 
Start Date/Time: Fri 5/20/2016 7:00:00 PM 
End Date/Time: Fri 5/20/2016 7:30:00 PM 

All, 

We'll be speaking with like Pamitha Weerasinghe of House Science minority and Jean Fruci of 
HEC minority about the HEC letter regarding the CPP stay. 

ca 11-in#: !-·-·-·-·co.nTco-d"e·-·-·-·-· 
_____ .i.. ............................................................................................... l-·-·-·· 

Code:: Conf Code i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 
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From: Atkinson, Emily 
Location: WJC-N 5400 
Importance: Normal 
Subject: Meet with Affordable Housing Working Group re: CPP (Confirmed) 
Categories: Blue Category 
Start Date/Time: Thur 5/5/2016 5:00:00 PM 
End Date/Time: Thur 5/5/2016 5:45:00 PM 

To: Joe Goffman, Jacob Moss, Cate Hight, Reid Harvey, Sarah Dunham, Kevin Culligan 
Outside Attendees (in person): 
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From: Atkinson, Emily 
Location: 50 F Street NW 
Importance: Normal 
Subject: North Dakota Association of Rural Electric Cooperatives (NDaREC) Meeting 
(Confirmed) 
Categories: 
Start Date/Time: 
End Date/Time: 

Blue Category 
Tue 5/3/2016 6:15:00 PM 
Tue 5/3/2016 7:00:00 PM 

To: Goffman, Joe; Lewis, Josh; Bailey, Kevin 
FYI: Niebling, William 
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To: Shahyd, Khalil[kshahyd@nrdc.org] 
Cc: 
From: 

tnedwick@nhtinc.org[tnedwick@nhtinc.org]; Ethan Handelman[ehandelman@nhc.org] 
Atkinson, Emily 

Sent: Fri 4/22/2016 7:20:43 PM 
Subject: Confirmed 5/5 at 1 pm: Meeting request with Affordable Housing Working Group 

You are confirmed for a 45 minute meeting on Thursday, May 5 at 1:00pm with Joe Goffman. 

Directions and procedures to 1200 Pennsylvania Avenue NW: 

Metro: If you come by Metro get off at the Federal Triangle metro stop. Exit the metro station 
and go up two sets of escalators to the surface level and tum right. You will see a short staircase 
and wheelchair ramp leading to a set of glass doors with the EPA logo - that is the William 
Jefferson Clinton Federal Building, North Entrance. 

Taxi: Direct the taxi to drop you off on 12th Street NW, between Constitution and Pennsylvania 
Avenues, at the elevator for the Federal Triangle metro stop- this is almost exactly halfway 
between the two avenues on 12th Street NW. Facing the building with the EPA logo and 
American flags, walk toward the building and take the glass door on your right hand side with 
the escalators going down to the metro on your left- that is the North Lobby of the William 
Jefferson Clinton building. 

Security Procedures: A government issued photo id is required to enter the building and it is 
suggested you arrive 15 minutes early in order to be cleared and arrive at the meeting room on 
time. Upon entering the lobby, the meeting attendees will be asked to pass through security and 
provide a photo ID for entrance. Let the guards know that you were instructed to call202-564-
7404 for a security escort. 

Please send me a list of participants in advance of the meeting and feel free to contact me should 
you need any additional information. 

Emily 

Emily Atkinson 
Staff Assistant 

Immediate Office of the Acting Assistant Administrator 
Office of Air and Radiation, USEP A 
Room 5406B, 1200 Pennsylvania Avenue NW 
Washington, DC 20460 
Voice: 202-564-1850 
Email: atkinson.emily@epa.gov 
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From: Shahyd, Khalil [mailto:kshahyd@nrdc.org] 
Sent: Friday, April 22, 2016 1:58PM 
To: Atkinson, Emily <Atkinson.Emily@epa.gov> 
Cc: tnedwick@nhtinc.org; Ethan Handelman <ehandelman@nhc.org> 
Subject: RE: Meeting request with Affordable Housing Working Group 

From: Atkinson, Emily [£lli![llil8jjg)J§Q!l&J01lJ.:@~ill~] 
Sent: Thursday, April 21, 2016 11 :30 AM 
To: Shahyd, Khalil 
Cc: Ethan Handelman 
Subject: RE: Meeting request with Affordable Housing Working Group 

Hi Kahlil, 
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It looks like we could fit this in as a 45 minute meeting on Thursday, May 5 at 1:00pm. Let me 
know if this could work on your end. 

Thank you. 

Emily 

Emily Atkinson 
Staff Assistant 

Immediate Office of the Acting Assistant Administrator 
Office of Air and Radiation, USEP A 
Room 5406B, 1200 Pennsylvania Avenue NW 
Washington, DC 20460 
Voice: 202-564-1850 
Email: Mls;~~s::.milYC~lli!JgQY 

Atkinson, Emily 
Subject: RE: Meeting request with Affordable Housing Working Group 
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From: Gottman, Joseph [!lli~&Qffilli!!ldJ~Qill~~QQ:\l] 
Sent: Thursday, April 21, 2016 10:57 AM 
To: Shahyd, Khalil 
Cc: Moss, Jacob; ~~J.gjsj@!Jl:!!l!~;u:g; Ethan Handelman; Atkinson, Emily 
Subject: RE: Meeting request with Affordable Housing Working Group 

From: Shahyd, Khalil [rm~Qs§!lruJY9.@rJ~~g] 
Sent: Thursday, April21, 2016 10:16 AM 
To: Goffman, Joseph 

Subject: Meeting request with Affordable Housing Working Group 
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To: 
From: 
Sent: 
Subject: 

Atkinson, Emily[Atkinson.Emily@epa.gov] 
Goffman, Joseph 
Thur 4/21/2016 3:13:41 PM 
RE: Meeting request with Affordable Housing Working Group 

From: Atkinson, Emily 
Sent: Thursday, April 21, 2016 11:12 AM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov> 
Subject: RE: Meeting request with Affordable Housing Working Group 

Is this a Janet meeting to or just you? 

How iong wouid you iike to meet with them and what staff shouid be induded on the invite? 

From: Goffman, Joseph 
Sent: Thursday, April21, 2016 10:57 AM 
To: Shahyd, Khalil <ln~h~,hut-!r1'1'!,nrrlr 
Cc: Moss, Jacob <JYI[Q§.§.d.~~~~gg:.;_> 

Atkinson, Emily 8~'~~Q'rr±nfllli~~~QY~ 
Subject: RE: Meeting request with Affordable Housing Working Group 

From: Shahyd, Khalil [rm~Qs§!lruJY9.@rJ~~g] 
Sent: Thursday, April21, 2016 10:16 AM 
To: Goffman, Joseph 

Subject: Meeting request with Affordable Housing Working Group 
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To: Atkinson, Emily[Atkinson.Emily@epa.gov]; Cyran, Carissa[Cyran.Carissa@epa.gov]; Drinkard, 
Andrea[Drin kard .Andrea@epa .gov] 
From: Goffman, Joseph 
Sent: Wed 4/27/2016 3:03:34 PM 
Subject: Fwd: North Dakota event next Tuesday May 3rd 

FYI 

- Joseph Goffman 
Sent from my iPhone 

Begin forwarded message: 

From: "Lewis, Josh" 
Date: April27, 2016 at 8:19:35 AM EDT 
To: "Goffman, Joseph" 
Cc: "Niebling, William" <..:J"'1'fr1Qj'Q!u!!I1Jl<hWillfml(fili;g,gQy 

Subject: North Dakota event next Tuesday Nlay 3rd 

Joe, 

"Bailey, KevinJ" 

Attached is the agenda for the ND Rural Coops meeting- you'll see you're on the agenda 
for 45 mins, from 2:15 -3. The tentative plan is for you to give a CPP update for 10-15 
minutes and then answer questions. Though the focus is CPP, I could see them asking 
about methane and other OAR rules too during the Q/ A. 

Here's the 21ine summary from most recent email from Liam (Sen Heitkamp staffer): 
These guys are all really good guys- they have major concerns with EPA's bump up to a 
45% reduction in the final rule- but they'll want to focus on what they should be doing in 
the interim and how EPA can be helpful as they continue to look at planning for some level 
of major reductions under the existing CPP or a revised one depending on what the courts 
decide. 

Additional background (from an older Liam email): The North Dakota Association of 
Rural Electric Cooperatives (NDaREC) is holding a legislative conference in Washington, 
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DC on 3 May 2016. They expect to have 25-30 North Dakotans at the conference, with a 
handful of Washington based folks from NRECA and a few other like-minded groups to the 
state organization. They generally want to hear mostly about CPP, what they should be 
thinking about while the stay is in place, what work EPA is doing while the stay remains in 
place- and take some questions/concerns from the group. 

Josh Lewis 

EPA/Office of Congressional Affairs 

Office: 202 564 2095 

Cell: r·-;·:~~:~-~-~--~~~;~~~~~-~-·1 
t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
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To: 
Cc: 

Lewis, Josh[Lewis.Josh@epa.gov]; Atkinson, Emily[Atkinson.Emily@epa.gov] 
Bailey, KevinJ[Bailey. KevinJ@epa.gov] 

From: Niebling, William 
Sent: Tue 4/19/2016 5:55:31 PM 
Subject: RE: EPA Staffer Request for 3 May 2016 

From: Lewis, Josh 
Sent: Tuesday, April 19, 2016 1:47PM 
To: Atkinson, Emily <Atkinson.Emily@epa.gov> 
Cc: Niebling, William <Niebling.William@epa.gov>; Bailey, KevinJ 
<Bailey .KevinJ @epa.gov> 
Subject: FW: EPA Staffer Request for 3 May 2016 

From: Forsythe, Liam (Heitkamp) Lmllit~d'!ILtQJ~~@l~JgjJTIQ~DJ!1~QYJ 
Sent: Tuesday, April 19, 2016 12:36 PM 
To: Lewis, Josh 
Cc: Dorgan, Brendan (Heitkamp) Bailey, KevinJ 

Subject: RE: EPA Staffer Request for 3 May 2016 
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From: Lewis, Josh [IJ:l!illt!~~§.d.Q§ll@~~QY] 
Sent: Tuesday, April 19, 2016 10:25 AM 
To: Forsythe, Liam (Heitkamp) 
Cc: Dorgan, Brendan (Heitkamp); Bailey, KevinJ 
Subject: RE: EPA Staffer Request for 3 May 2016 

!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Cell:! Personal Cell/email ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

KevinJ 
Subject: RE: EPA Staffer Request for 3 May 2016 
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Sent: Monday, April18, 2016 8:22AM 
To: Forsythe, Liam (Heitkamp) 
Cc: Dorgan, Brendan (Heitkamp); Distefano, Nichole; Brown, Tristan; Bailey, KevinJ 
Subject: FW: EPA Staffer Request for 3 May 2016 

From: Forsythe, Liam (Heitkamp) Lm:llit~J.illLEQJ~~@~JgjJTIQ~DJ!1~QYj 
Sent: Monday, April11, 2016 12:10 PM 
To: Vaught, Laura Distefano, Nichole 

Cc: Dorgan, Brendan (Heitkamp) <_jjmillQ'!:LcllQffifJ~[llli~.flllJill~'lklWY 
Subject: EPA Staffer Request for 3 May 2016 

Laura/Nichole-

The North Dakota Association of Rural Electric Cooperatives (NDaREC) is holding a 
legislative conference in Washington, DC on 3 May 2016. They are holding the 
afternoon portion of the conference over in a conference room right off the Hill in the 
building next to Kelly's Irish Times- 50 F Street NW. The head of NDaREC reached out 
and asked if it was possible to get a staffer/a couple of staffers from EPA over to the 
conference for no more than 30-45mins. to go over some of the major EPA issues 
effecting utilities. 

They expect to have 25-30 North Dakotans at the conference, with a handful of 
Washington based folks from NRECA and a few other like-minded groups to the state 
organization. They generally want to hear mostly about CPP, what they should be 
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thinking about while the stay is in place, what work EPA is doing while the stay remains 
in place - and take some questions/concerns from the group. Is this something that 
you'd be able to send someone over for- it obviously does not need to be high-level, 
just someone with familiarity of what EPA continues to do on CPP during the stay and 
understand enough of the details of the CPP to take questions. 

Liam 

Liam Taggatt Forsythe 

Senior Counsel 

U.S. Senator Heidi Heitkamp (D-ND) 

Hart 110 

202.224.2043 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: 
From: 

Washington, Yvette[Washington.Yvette@epa.gov]; Atkinson, Emily[Atkinson.Emily@epa.gov] 
Drinkard, Andrea 

Sent: Tue 5/31/2016 2:14:30 PM 
Subject: RE: Aspen Clean Energy- July 22-25 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 10:14 AM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov> 
Cc: Washington, Yvette <Washington.Yvette@epa.gov>; Atkinson, Emily 
<Atkinson.Emily@epa.gov> 
Subject: RE: Aspen Clean Energy - July 22-25 

From: Drinkard, Andrea 
Sent: Tuesday, May 31,2016 10:13 AM 
To: Goffman, Joseph 
Cc: Washington, Yvette <YL~Ullilgl<QILb~~~@JillY• Atkinson, Emily 

Subject: RE: Aspen Clean Energy - July 22-25 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 10:10 AM 
To: Drinkard, Andrea 
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Atkinson, Emily 

Subject: RE: Aspen Clean Energy - July 22-25 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i i 

i Ex. 5- Deliberative i 
i i 

!.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.! 

From: Drinkard, Andrea 
Sent: Tuesday, May 31,2016 9:56AM 
To: Goffman, Joseph 
Subject: RE: Aspen Clean Energy - July 22-25 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 9:46AM 
To: Roger Ballentine <n~Tif!lgr~lli!~~~:;gJJn::: 
Cc: Gershuny, Greg 

Drinkard, Andrea <Qrinkill~~dn:Sl@W@lillY 
Subject: Re: Aspen Clean Energy- July 22-25 

I may actually be able to pull this off this year. Stay tuned later today or tomorrow AM. Thanks 
for pinging me! 

Sent from my iPhone 

wrote: 

C'mon Joe! We want you there. 
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From: Gershuny, Greg Lm'lillQJ~g1~ID1my{fll<:~~I!f'J!11I~rrgJ 
Sent: Friday, May 27,2016 8:25AM 
To:~um~,~mru~p~~Y 

Alexiev, Nicole 

Subject: Aspen Ciean Energy - Juiy 22-25 

Hi Joe, I hope you are well. I wanted to follow up on our previous invitation to make 
sure you go the information for our clean energy forum July 22-25. I've also cc'd 
Nicole Alexiev and Roger Ballentine here who can provide more info or answer any 
of your questions. 

Best, Greg 

ED_000948_00008778-00003 
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The Aspen Clean Energy Innovation Forum 
Turbulence & Transition: Winning the Clean Energy Race 

July 22- 25, 2016 
Aspen, Colorado 

We hope you can join us for the Aspen Clean Energy Innovation Forum, July 22 - 25 in 
Aspen, CO, co-chaired by Roger Ballentine, President of Green Strategies and Andy 
Karsner, Managing Partner, Emerson Collective & Space Cowboy, GoogleX. 

The 7th year of the Forum will focus on "Winning the Clean Energy Race" in this current 
atmosphere of uncertainty with turbulence in the market and political transition on the 
horizon. The Paris Climate Agreement, the Supreme Court stay on the Clean Power Plan, 
the recent failure of some clean energy companies, and a major election which may put all 
three branches of government in play mark 2016 as a transitional year for clean energy 
where even the near term direction is unknown. 

The Forum will convene -60 energy executives, financiers, entrepreneurs, innovators, and 
policy experts for an in-depth and forvvard-looking examination of the needed market and 
policy drivers for clean energy innovation to prevail. The Forum is by invitation-only and 
offers a unique platform and unparalleled networking opportunities not available in a 
conventional conference setting. Participants interact and engage in values-based dialogue 
during 3 days of intimate roundtable discussions- over meals and during hikes - all within 
the beauty of the Colorado mountains. 

Past forum participants have included U.S. Senators, Fortune 500 and utility CEOs, top 
state energy regulators, senior White House and Department of Energy staff, founders of 
tech startups, and senior energy sector officers from major financial institutions. Exchanges 
are enhanced by an informal atmosphere and a not-for-attribution rule that encourages 
creative thinking and candid speaking. The report from the 2015 forum can be found 

More details are included at the following website 

We expect the forum to be full by mid-June so please register as soon as possible: 

We hope to see you in Aspen! 

Best, 

ED_000948_00008778-00004 
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Greg Gershuny 

Energy and Environment Program 

The Aspen Institute 

202-736-3576 

ED _000948_00008778-00005 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Atkinson, Emily[Atkinson.Emily@epa.gov] 
Loving, Shanita[Loving .Shanita@epa.gov] 
Drinkard, Andrea 
Fri 6/3/2016 6:28:48 PM 
RE: Aspen Clean Energy- July 22-25 

From: Atkinson, Emily 
Sent: Friday, June 03,2016 2:14PM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov> 
Cc: Loving, Shanita <Loving.Shanita@epa.gov> 
Subject: RE: Aspen Clean Energy - July 22-25 

What day has Joe committed to? And adding in Shanita since she will do Joe's travel to 
Aspen© 

From: Drinkard, Andrea 
Sent: Friday, June 03,2016 2:11PM 
To: Atkinson, Emily ::::_QJU_Q1lliQI1.J:Jm!Ylf!i-U>sL~~ 
Subject: Re: Aspen Clean Energy- July 22-25 

It's confirmed for the full time. Care to come over and chat? 

Andrea Drinkard 

(o) 202.564.1601 

r·-·Pers_o_n.ai·-·c-e-i-i/e_m_a_iT-i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~ 

wrote: 

I am taking on Joe's calendar again ... any movement on this speech? 

From: Drinkard, Andrea 
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Sent: Tuesday, May 31,2016 10:15 AM 
To: Goffman, Joseph 
Cc: Washington, Yvette 

Subject: RE: Aspen Clean Energy - July 22-25 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 10:14 AM 
To: Drinkard, Andrea <Qrmkill1LL~illffi::J;!@~::t_g<QY 
Cc: Washington, Yvette 

Subject: RE: Aspen Clean Energy - July 22-25 

From: Drinkard, Andrea 
Sent: Tuesday, May 31,2016 10:13 AM 
To: Goffman, Joseph 
Cc: Washington, Yvette 

Subject: RE: Aspen Clean Energy - July 22-25 

From: Goffman, Joseph 

Atkinson, Emily 

Atkinson, Emily 

Atkinson, Emily 

ED_000948_00008764-00002 
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Sent: Tuesday, May 31,2016 10:10 AM 
To: Drinkard, Andrea 
Cc: Washington, Yvette 

Subject: RE: Aspen Clean Energy - July 22-25 

Atkinson, Emily 

~-----------Ex:---s---=--Il-eirtie-raii-ve----------1 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

From: Drinkard, Andrea 
Sent: Tuesday, May 31,2016 9:56AM 
To: Goffman, Joseph 
Subject: RE: Aspen Clean Energy - July 22-25 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---~?.?..~.-~:Y.!::~.~'-.!~~X~:Y.~---·-
L. ____________________________________ ~_?.!.-~~~~.?.!!~.i_V.:~.---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.l 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 9:46AM 
To: Roger Ballentine <r<;~I@W~~~~~:Jl!l 
Cc: Gershuny, Greg 

Drinkard, Andrea 
Subject: Re: Aspen Clean Energy- July 22-25 

I may actually be able to pull this off this year. Stay tuned later today or tomorrow AM. 
Thanks for pinging me! 

Sent from my iPhone 

C'mon Joe! We want you there. 
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From: Gershuny, Greg LIDJlli!QJ~~~WJdlf!Y(fllitg!!~l1fi!!11Jl~rr:gJ 
Sent: Friday, May 27,2016 8:25AM 
To:~UIDillLJ~~lli~mh~Y 

Alexiev, Nicole 

Subject: Aspen Clean Energy - July 22-25 

Hi Joe, I hope you are well. I wanted to follow up on our previous invitation to 
make sure you go the information for our clean energy forum July 22-25. I've 
also cc'd Nicole Alexiev and Roger Ballentine here who can provide more info 
or answer any of your questions. 

Best, Greg 

ED_000948_00008764-00004 
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The Aspen Clean Energy Innovation Forum 
Turbulence & Transition: Winning the Clean Energy Race 

July 22- 25, 2016 
Aspen, Colorado 

We hope you can join us for the Aspen Clean Energy Innovation Forum, July 22 -
25 in Aspen, CO, co-chaired by Roger Ballentine, President of Green Strategies and 
Andy Karsner, Managing Partner, Emerson Collective & Space Cowboy, GoogleX. 

The 7th year of the Forum will focus on "Winning the Clean Energy Race" in this 
current atmosphere of uncertainty with turbulence in the market and political transition 
on the horizon. The Paris Climate Agreement, the Supreme Court stay on the Clean 
Power Plan, the recent failure of some clean energy companies, and a major election 
which may put all three branches of government in play mark 2016 as a transitional 
year for clean energy where even the near term direction is unknown. 

The Forum will convene -60 energy executives, financiers, entrepreneurs, innovators, 
and policy experts for an in-depth and forward-looking examination of the needed 
market and policy drivers for clean energy innovation to prevail. The Forum is by 
invitation-only and offers a unique platform and unparalleled networking opportunities 
not available in a conventional conference setting. Participants interact and engage in 
values-based dialogue during 3 days of intimate roundtable discussions- over meals 
and during hikes - all within the beauty of the Colorado mountains. 

Past forum participants have included U.S. Senators, Fortune 500 and utility CEOs, 
top state energy regulators, senior White House and Department of Energy staff, 
founders of tech startups, and senior energy sector officers from major financial 
institutions. Exchanges are enhanced by an informal atmosphere and a not-for
attribution rule that encourages creative thinking and candid speaking. The report from 
the 2015 forum can be found 

More details are included at the following website 

We expect the forum to be full by mid-June so please register as soon as possible: 

We hope to see you in Aspen! 

ED_000948_00008764-00005 
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Best, 

Greg Gershuny 

Energy and Environment Program 

The Aspen Institute 

202-736-3576 

ED_000948_00008764-00006 



FOIA EPA-HQ-2016-009655 

To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
l~i.~~~~~~~~~~~]McCarthy, Gina 
Mon 8/8/2016 6:48:38 PM 
Re: Detail on CA Proposal 

Cool. Thanks. You or Janet may want to let Dan know although I doubt he needs the heads up. 

Sent from my iPhone 

On Aug 8, 2016, at 1:52PM, Goffman, Joseph wrote: 

Not Responsive 

Joseph Goffman 

Associate Assistant Administrator for Climate 

and Senior Counsel 

ED_ 000948 _ 00008456-00001 
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Office of Air and Radiation 

US EPA 

Washington, DC. 

ED_ 000948 _ 00008456-00002 
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To: 
From: 
Sent: 
Subject: 

__ QJ~.!~.f~no, Nichole[DiStefano.Nichole@epa.gov] 
l':d~~~~~~.:tc:":]McCarthy, Gina 
Tue 12/1/2015 3:44:20 PM 
RE: Statements of Administration Policy on S.J.Res. 23 and S.J.Res. 24 

From: Distefano, Nichole 
Sent: Tuesday, December 01, 2015 10:36 AM 
To :[~~~~~~~;~;~~i}v1 cCarthy, Gina [~~~~~~~~~~~~~~~~~~~~~f~J.~_tf~t-~f.~~~~~~~~~~~~~~~~~~~~}; McCabe, Janet 
<McCabe.Janet@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov>; Purchia, Liz 
<Purchia.Liz@epa.gov>; Fritz, Matthew <Fritz.Matthew@epa.gov>; Meiburg, Stan 
<Meiburg.Stan@epa.gov> 
Subject: FW: Statements of Administration Policy on S.J.Res. 23 and S.J.Res. 24 

Sent: Tuesday, December 01, 2015 10:19 AM 
To: FN-White House Office of Legislative Affairs <YJliJil;§biQy§£:Q1Ilg~§~mY§t: 

Subject: Statements of Administration Policy on S.J.Res. 23 and S.J.Res. 24 

ED_ 000948 _ 00008613-00001 
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Good morning, 

We wanted to make sure that you had seen the Statements of Administration Policy below on 
S.J.Res. 23 -Disapproving EPA Rule on Greenhouse Gas Emissions from New, Modified, and 
Reconstructed Electric Utility Generating Units and S.J.Res. 24- Disapproving EPA Rule on 
Carbon Pollution Emission Guidelines for Existing Electric Utility Generating Units that will be 
voted on later today. 

Thank you, 

White House Office of Legislative Affairs 

November 17, 2015 

(Senate) 

STATEMENT OF ADMINISTRATION POLICY 

S.J.Res. 23- Disapproving EPA Rule on Greenhouse Gas Emissions from New, Modified, 
and Reconstructed Electric Utility Generating Units 

(Sen. McConnell, R-KY, and 47 cosponsors) 

The Administration strongly opposes S.J.Res. 23, which would undermine the public health 
protections of the Clean Air Act (CAA) and stop critical U.S. efforts to reduce dangerous carbon 
pollution from power plants. In 2007, the Supreme Court ruled that the CAA gives the U.S. 
Environmental Protection Agency (EPA) the authority to regulate greenhouse gas (GHG) 
pollution. In 2009, EPA determined that GHG pollution threatens Americans' health and welfare 
by leading to long-lasting changes to the climate that can, and are already, having a range of 
negative effects on human health and the environment. This finding is consistent with 
conclusions of the U.S. National Academy of Sciences, the Intergovernmental Panel on Climate 
Change, and numerous other national and international scientific bodies. Power plants account 
for roughly one-third of all domestic GHG emissions. While the United States limits dangerous 
emissions of arsenic, mercury, lead, particulate matter, and ozone precursor pollution from 

ED_000948_00008613-00002 
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power plants, the Carbon Pollution Standards and the Clean Power Plan put into place the first 
national limits on power plant carbon pollution. The Carbon Pollution Standards will ensure that 
new, modified, and reconstructed power plants deploy available systems of emission reduction to 
reduce carbon pollution. 

S.J.Res. 23 would nullify carbon pollution standards for future power plants and power plants 
undertaking significant modifications or reconstruction, thus slowing our country's transition to 
cleaner, cutting-edge power generation technologies. Most importantly, the resolution could 
enable continued build-out of outdated, high-polluting, and long-lived power generation 
infrastructure and impede efforts to reduce carbon pollution from new and modified power plants 
-when the need to act, and to act quickly, to mitigate climate change impacts on American 
communities has never been more clear. 

Since it was enacted in 1970, and amended in 1977 and 1990, each time with strong bipartisan 
support, the CAA has improved the Nation's air quality and protected public health. Over that 
same period of time, the economy has tripled in size while emissions of key pollutants have 
decreased by more than 70 percent. Forty-five years of clean air regulation have shown that a 
strong economy and strong environmental and public health protection go hand-in-hand. 

Because S.J.Res. 23 threatens the health and economic welfare of future generations by blocking 
important standards to reduce carbon pollution from the power sector that take a flexible, 
common sense approach to addressing carbon pollution, if the President were presented with 
S.J.Res. 23, he would veto the bill. 

* * * 

November 17, 2015 

(Senate) 

STATEMENT OF ADMINISTRATION POLICY 

S.J.Res. 24 -Disapproving EPA Rule on Carbon Pollution Emission Guidelines for 
Existing Electric Utility Generating Units 

(Sen. Capito, R-WV, and 48 cosponsors) 

ED_000948_00008613-00003 
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The Administration strongly opposes S.J.Res. 24, which would undermine the public health 
protections of the Clean Air Act (CAA) and stop critical U.S. efforts to reduce dangerous carbon 
pollution from power plants. In 2007, the Supreme Court ruled that the CAA gives the U.S. 
Environmental Protection Agency (EPA) the authority to regulate greenhouse gas (GHG) 
pollution. In 2009, EPA determined that GHG pollution threatens Americans' health and welfare 
by leading to long-lasting changes to the climate that can, and are already, having a range of 
negative effects on human health and the environment. This finding is consistent with 
conclusions of the U.S. National Academy of Sciences, the Intergovernmental Panel on Climate 
Change, and numerous other national and international scientific bodies. Power plants account 
for roughly one-third of all domestic GHG emissions. While the United States limits dangerous 
emissions of arsenic, mercury, lead, particulate matter, and ozone precursor pollution from 
power plants, the Clean Power Plan and the Carbon Pollution Standards put into place the first 
national limits on power plant carbon pollution. The Clean Power Plan empowers States to 
costeffectively reduce emissions from existing sources and provides States and power plants a 
great deal of flexibility in meeting the requirements. EPA expects that under the Clean Power 
Plan, by 2030, carbon pollution from power plants will be reduced by 32 percent from 2005 
levels. 

By nullifying the Clean Power Plan, S.J.Res. 24 seeks to block progress towards cleaner energy, 
eliminating public health and other benefits of up to $54 billion per year by 2030, including 
thousands fewer premature deaths from air pollution and tens of thousands of fewer childhood 
asthma attacks each year. Most importantly, the resolution would impede efforts to reduce 
carbon pollution from existing power plants - the largest source of carbon pollution in the 
country- when the need to act, and to act quickly, to mitigate climate change impacts on 
American communities has never been more clear. 

Since it was enacted in 1970, and amended in 1977 and 1990, each time with strong bipartisan 
support, the CAA has improved the Nation's air quality and protected public health. Over that 
same period of time, the economy has tripled in size while emissions of key pollutants have 
decreased by more than 70 percent. Forty-five years of clean air regulation have shown that a 
strong economy and strong environmental and public health protection go hand-in-hand. 

Because S.J.Res. 24 threatens the health and economic welfare of future generations by blocking 
important standards to reduce carbon pollution from the power sector that take a flexible, 
common sense approach to addressing carbon pollution, if the President were presented with 
S.J.Res. 24, he would veto the bill. 

ED_000948_00008613-00004 



FOIA EPA-HQ-2016-009655 

* * * * * * * 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Purchia, Liz[Purchia.Liz@epa.gov] 
--~rr.!.~[~<;>n, Michaei[Emerson.Michael@epa.gov] 
iAdministratorMcCarthy, Gina 
L.F"-rrTo723J2015 6:37:39 PM 
Re: Clean Power Plan Clips 

Thanks Liz. 

Michael can you please print for me? Thanks 

Sent from my iPhone 

On Oct 23, 2015, at 2:26PM, Purchia, Liz wrote: 

Talked to Mark and he is going to follow up and provide you with more specifics, but here 
are a couple stories so far that continue to be updated. 

The states joining West Virginia are Texas, Alabama, Arkansas, Colorado, Florida, 
Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, Nebraska, 
New Jersey, Ohio, South Carolina, South Dakota, Utah, Wisconsin, Wyoming, Arizona and 
North Carolina. 

The WV AG held a press call today. We are making sure all reporters have our statement, 
blog from you and that they understand that an AG does not speak for the entire state. 
There was a press call with on the legal standing by Tom Miller, Iowa AG, Michael J. 
Myers, New York Assistant AG and Ricky Revez. 

This AP story is the most widely distributed story and I think captures what all sides are 
saying today. 

The Associated Press 

States reliant on fossil fuels sue over new clean air rules 

Originally published October 23,2015 at 8:40am Updated October 23,2015 at 11:20 am 

ED_000948_00008642-00001 
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WASHINGTON (AP)- States and industry groups dependent on fossil fuels began filing 
court challenges Friday to President Barack Obama's Clean Power Plan, which aims to 
reduce greenhouse gas emissions. 

A flurry oflawsuits was expected at the U.S. Court of Appeals as the Environmental 
Protection Agency published its final version of the new regulations. All but two of the 24 
states filing challenges are led by Republicans. They deride the plan as an "unlawful power 
grab by Washington bureaucrats" that will kill coal mining jobs and drive up electricity 
costs. 

"The Clean Power Plan is one of the most far-reaching energy regulations in this nation's 
history," said West Virginia Attorney General Patrick Morrisey, among those leading the 
challenges. "I have a responsibility to protect the lives of millions of working families, the 
elderly and the poor, from such illegal and unconscionable federal government actions." 

The Obama administration and environmental groups counter that the rules are needed to 
cut carbon emissions while curbing the worst impacts of climate change and sea-level rise. 
They also say the plan will spur new clean-energy jobs. 

The new rules would require states to cut carbon emissions by 30 percent by 2030. Each 
state has a customized target and is responsible for drawing up an effective plan to meet its 
goal. 

"We expect polluters and their allies to throw everything they've got at the Clean Power 
Plan, and we expect them to fail," said Sierra Club Executive Director Michael Brune, 
among those defending the law. "The Clean Power Plan is based on a law passed by 
Congress, upheld by the Supreme Court, and demanded by the American people." 

The EPA says it has authority to enact the plan under the Clean Air Act. At issue are 
dueling provisions added to the law by the House and Senate in 1990. The EPA's 
interpretation relies on the Senate language, but opponents argue that the House version 

ED_000948_00008642-00002 
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should win out. 

"We are confident we will again prevail against these challenges and will be able to work 
with states to successfully implement these first-ever national standards to limit carbon 
pollution, the largest source of carbon emissions in the United States," said EPA 
Administrator Gina McCarthy. 

EPA already regulates other power-plant pollutants under a different section of the Clean 
Air Act, and the opponents claim the law prohibits "double regulation." 

Morrisey said he will seek a stay barring the plan from taking effect while the court 
challenges proceed, a question that will likely be up to the Supreme Court. 

The states challenging the plan in court are Alabama, Arkansas, Arizona, Colorado, Florida, 
Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, Nebraska, 
New Jersey, North Carolina, Ohio, South Carolina, South Dakota, Texas, Utah, West 
Virginia, Wyoming and Wisconsin. 

There is some political variation within the list. Governors in Colorado, Michigan and New 
Mexico will comply with the new EPA rules even as attorneys general from their states 
joined the lawsuit. In North Carolina, the state environmental agency controlled by the 
Republican governor joined the opposition after the Democratic attorney general declined. 

Members of Congress from coal-mining states also said Friday they will introduce new 
legislation aimed at blocking the EPA from enforcing the plan. 

On the other side, 15 states and the District of Columbia say they are backing the Obama 
administration and will begin working to comply with the new rules. 

Under the Clean Air Act, certain challenges to agency rules skip the federal district court 
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and go directly to the appeals court in Washington, D.C. 

The Hill: 

Two dozen states sue Obama over coal plant emissions rule 

Timothy Cama 

A coalition of 24 states and a coal mining company filed lawsuits Friday to challenge the 
most significant piece of President Obama' s environmental agenda, his signature climate 
change rule for power plants. 

The litigants accuse the Environmental Protection Agency (EPA) of going far beyond the 
authority Congress granted to it by ordering a significant transformation of states' 
electricity generation, moving away from fossil fuels like coal and toward lower-carbon 
sources like wind and solar power. 

They are asking the Court of Appeals for the District of Columbia Circuit to overturn the 
rule. They also want the court to immediately stop its implementation while it works its way 
through the courts. 

West Virginia Attorney General Patrick Morrisey (R), who is leading the legal fight against 
the plan, called it "the single most onerous and illegal regulations that we've seen coming 
out of D.C. in a long time." 

On a call with reporters, Morrisey repeated many of the long-held arguments against the 
rule: that it will hurt his state's coal mining industry, raise power rates for consumers and 
risk electricity reliability. 
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"EPA's rule is flatly illegal and one of the most aggressive executive branch power grabs 
we've seen in a long time," he said. "The EPA cannot do what it intends to do legally." 

Morrissey said he wants the court to rule on a stay "as soon as possible." He noted it took a 
federal judge about a month to delay an EPA water regulation earlier this month, and said 
that could be a "guidepost" for how long litigation might take. 

The climate rule, dubbed the Clean Power Plan, seeks a 32 percent cut in the power sector's 
carbon emissions by 2030, compared with 2005 levels. Each state has been assigned a 
specific emissions goal based on its unique circumstances, with flexibility in how the goals 
are met. 

West Virginia and Murray led a similar coalition in two lawsuits earlier this year against the 
regulation that were deemed premature by the D.C. court. The first was before the final rule 
had been announced, and the second was in August, before it was published in the Federal 
Register. 

The Obama administration has been steadfast in its defense of the legal backing of the rule. 

The EPA said its rule is legal and will pass all court challenges. 

"The Clean Power Plan has strong scientific and legal foundations, provides states with 
broad flexibilities to design and implement plans, and is clearly within EPA's authority 
under the Clean Air Act," EPA Administrator Gina McCarthy said in a Friday statement. 

"We are confident we will again prevail against these challenges and will be able to work 
with states to successfully implement these first-ever national standards to limit carbon 
pollution the largest source of carbon emissions in the United States," she said. 
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The West Virginia and Murray lawsuits came the day the rule was published in the Federal 
Register, the first day court challenges can legally be filed. 

The states joining West Virginia are Texas, Alabama, Arkansas, Colorado, Florida, 
Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, Nebraska, 
New Jersey, Ohio, South Carolina, South Dakota, Utah, Wisconsin, Wyoming, Arizona and 
North Carolina. 

The attorneys general of IS liberal states, along with the District of Columbia and New 
York City, are planning to intervene in the lawsuit to support the EPA. 

Those state and city officials, led by New York State, said in August that they "fully 
anticipate defending the rules if they are challenged in court." 

Friday also marks the first day lawmakers can file challenges under the Congressional 
Review Act, which allows Congress to quickly overturn regulations. 

Lawmakers are mobilizing quickly against the new climate change rule from President 
Obama, announcing they will file formal congressional challenges on Monday. 

Senate Majority Leader Mitch McConnell (R-Ky.) on Friday said he and Sen. Joe Manchin 
(D-W.Va.) will introduce a CRA resolution to block the Environmental Protection Agency 
(EPA) pollution standards for new power plants. 

Sens. Shelley Moore Capito (R-W.Va.) and Heidi Heitkamp (D-N.D.) will introduce a 
resolution opposing the EPA's existing power plant rule at the same time. McConnell's 
office said he will schedule a vote on the resolutions shortly afterward. 

"I have vowed to do all I can to fight back against this administration on behalf of the 
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thousands of Kentucky coal miners and their families, and this CRA is another tool in that 
battle," McConnell said in a statement. 

"The CRAs that we will file will allow Congress the ability to fight these anti-coal 
regulations." 

In the House, Rep. Ed Whitfield (R-Ky.) will introduce the resolutions. 

Devin Henry contributed. 

This story was last updated at 12:24 a.m. 

Washington Times: 

Two dozen states file lawsuit against Clean Power Plan 

Valerie Richardson 

DENVER- A coalition of 24 states and a power company filed a lawsuit Friday 
challenging the Obama administration's Clean Power Plan, calling it an unlawful federal 
bid to control state power grids. 

The lawsuit was filed in the U.S. Court of Appeals for the District of Columbia on the same 
day that the Environmental Protection Agency published the plan, also known as the Ill (d) 
rule, in the Federal Register. 
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"The EPA's latest power grab- disguised as a 'Clean Power Plan'- takes already 
burdensome federal regulations a step further by driving up energy costs, stagnating job 
growth, threatening the reliability of our electric grid and treading all over the State of 
Texas' sovereignty," Texas Gov. Greg Abbott said in a statement. 

"With seemingly no concept of what it costs to support a family, start a business or save for 
retirement, the federal government has yet again proven its readiness to sacrifice American 
jobs in the name of expanding bureaucratic authority and pushing its liberal agenda," Mr. 
Abbott said. 

As part of the lawsuit, the states seek to place a hold on the Clean Power Plan's deadlines 
for meeting its carbon emissions goals, which supporters have described as necessary to 
improve air quality but foes have criticized as arbitrary and unrealistically strict. 

Meanwhile, Senate Majority Leader Mitch McConnell announced Friday that he and Sen. 
Joe Manchin, West Virginia Democrat, will file a resolution of disapproval under the 
Congressional Review Act in an effort to stop the agency's rule against new coal-fired 
plants from taking effect. 

"Here's what is lost in this Administration's crusade for ideological purity: the livelihoods 
of our coal miners and their families," Mr. McConnell said in a statement. "Folks who 
haven't done anything to deserve a 'war' being declared upon them." 

He said he plans to join another CRA effort spearheaded by Sens. Shelley Capito, West 
Virginia Republican, and Heidi Heitkamp, North Dakota Democrat, against the plan's limits 
on existing coal-fired plants. 

EPA administrator Gina McCarthy defended the Clean Power Plan in a Friday statement 
and predicted the agency would "again prevail against these challenges." 
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"The Clean Power Plan has strong scientific and legal foundations, provides states with 
broad flexibilities to design and implement plans, and is clearly within EPA's authority 
under the Clean Air Act," Ms. McCarthy said. 

A previous coalition of states had attempted to challenge the rule before it was published, 
but the lawsuit was ruled premature. 

Environmental groups rushed Friday to defend the Clean Power Plan, a key piece of the 
Obama administration's climate-change agenda, saying the clampdown on coal emissions 
are needed to combat global warming. 

"Global warming is here and it's affecting us now," said Anna Aurilio, director of 
Environment America's office in Washington, D.C. "2015 is almost certain to be the hottest 
year on record. Extreme storms have caused unusually large floods from South Carolina to 
Texas. California is still in the middle of a drought that is causing huge losses to agriculture 
and to the states' forests. Today North America braces for the landfall of Hurricane Patricia, 
called the strongest hurricane ever recorded." 

Colorado Attorney General Cynthia H. Coffman argued that the plan fails to take into 
account her state's aggressive moves to improve air quality, saying Colorado "continues to 
be a national leader in establishing clean energy standards." 

"We've proven again and again that good environmental policy can be developed and 
implemented successfully by Coloradans, and within the bounds of the law," she said. "This 
rule fits neither description." 

The 24 states challenging the Clean Power Plan are Alabama, Arizona, Arkansas, Colorado, 
Florida, Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Montana, 
Nebraska, New Jersey, North Carolina, Ohio, South Carolina, South Dakota, Texas, Utah, 
West Virginia, Wisconsin and Wyoming. 
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The Guardian: 

Obama's carbon reduction plan under attack from 24 states and Republicans 

Coal groups and almost ha{f of US states sued EPA for rules on cutting power plant 
pollution, as congressmen prepare to overturn crux of climate change plan 

Suzanne Goldenberg, US environment correspondent 

Friday 23 October 2015 13.22 EDT Last modified on Friday 23 October 2015 13.29 EDT 

Twenty-four states have filed lawsuits against Barack Obama's rules for cutting carbon 
pollution from power plants, the first wave of a much-anticipated legal and political 
onslaught against his climate change plan. 

The challenge filed on Friday asked a federal court in Washington DC, to strike down the 
power plant rules, thus gutting the heart ofObama's climate plan. 

Republicans in Congress are planning to introduce measures next week seeking to overturn 
the rules. 

Administration officials have said repeatedly they believe they are in a strong position to 
beat back both sets of challenges. 

But the lawsuits and the initiatives in Congress send a powerful message to the international 
community ahead of the Paris climate conference next month that Obama faces significant 
opposition to his efforts to cut America's carbon pollution and sign on to a global deal to 
fight climate change. 
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Obama is leaning heavily on the power plant rules as evidence of his efforts to fight climate 
change in the US - and so help lead other countries to an international agreement. In 
addition to their efforts against the EPA rules, Republicans in Congress are trying to block 
Obama from joining an international climate agreement without first securing Senate 
approval. 

The EPA rules under attack on Friday would reduce greenhouse gas emissions from power 
plants by 32% by 2030 on 2005 levels, delivering the biggest single cut in America's 
carbon pollution. 

In the first wave of lawsuits, filed in the US court of appeals for the DC circuit, the states 
and Murray Energy Corp, a coalmining company, accuse the Environmental Protection 
Agency of exceeding its authority by requiring states to lower their carbon pollution, a 
standard which will compel power companies to shutter coal-fired power plants and source 
more of their electricity from cleaner forms of energy. 

"The Clean Power Plan is one of the most far-reaching energy regulations in this nation's 
history," Patrick Morrisey, West Virginia's attorney general, said in a statement. 

He called the rules a "blatant and unprecedented attack on coal". 

Texas, Alabama, Arkansas, Colorado, Florida, Georgia, Indiana, Kansas, Kentucky, 
Louisiana, Michigan, Missouri, Montana, Nebraska, New Jersey, Ohio, South Carolina, 
South Dakota, Utah, Wisconsin, Wyoming, the Arizona corporations commission, and the 
North Carolina department of environmental quality have also joined the lawsuit. 

The National Mining Association, a leading coal lobbying group, also sued the EPA on 
Friday. 

Gina McCarthy, the EPA administrator, said the agency was on solid legal ground. 
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"The Clean Power Plan has strong scientific and legal foundations, provides states with 
broad flexibilities to design and implement plans, and is clearly within EPA's authority 
under the Clean Air Act," McCarthy said in a statement. 

"We are confident we will again prevail against these challenges and will be able to work 
with states to successfully implement these first-ever national standards to limit carbon 
pollution, the largest source of carbon emissions in the United States." 

Obama launched his climate change plan in mid-2013, and the EPA rules were issued in 
early August. But the lawsuits could not go ahead until Friday, when the rules were finally 
published. 

In addition to the legal challenges, Mitch McConnell, the Senate majority leader, has said 
he will invoke a little-used piece of legislation that enables members of Congress to vote 
down new rules by a simple majority. 

The White House has said it would veto any effort in Congress to overturn the EPA rules. 

Republicans are also trying to block the US from signing on to a climate deal in Paris by 
requiring Obama to submit any agreement to approval by the Senate. 

"I believe we, as the Senate, should support basic oversight responsibilities," Jim Inhofe, an 
Oklahoma Republican, said this week. "President Obama and his administrative officials 
are going out of their way to circumvent the role of the US Senate in this negotiating 
process." 
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From: Browne, Cynthia 
Location: DCRoomARN5415PolyPCTB/DC-ARN-OAR 
Importance: Normal 
Subject: CPP Stay Litigation 
Start Date/Time: Tue 10/6/2015 7:30:00 PM 
End Date/Time: Tue 10/6/2015 8:00:00 PM 
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From: Browne, Cynthia 
Location: DCRoomARN5415PolyPCTB/DC-ARN-OAR 
Importance: Normal 
Subject: CPP Stay Litigation I WJC-N 5415 
Start Date/Time: Fri 9/18/2015 3:30:00 PM 
End Date/Time: Fri 9/18/2015 4:00:00 PM 

To: Hoffman, Howard; Schmidt, Lorie; Zenick, Elliott 
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To: Wortman, Eric[Wortman.Eric@epa.gov]; Air Division Directors Call 
List[Air_Division_Directors_Caii_List@epa.gov]; Donaldson, Guy[Donaldson.Guy@epa.gov]; Lupinacci, 
Jean[Lupinacci.Jean@epa.gov]; Lewis, Josh[Lewis.Josh@epa.gov]; Whitlow, 
Jeff[Whitlow.Jeff@epa.gov]; Mitchell, Ken[Mitcheii.Ken@epa.gov]; Moraff, 
Kenneth[Moraff. Ken@epa.gov]; Goold, Megan[Goold. Megan@epa.gov]; Elleman, 
Robert[EIIeman.Robert@epa.gov]; Downey, Scott[Downey.Scott@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Maldonado, Zelma[Maldonado.Zelma@epa.gov]; Hassett-Sipple, 
Beth[Hassett-Sipple.Beth@epa.gov]; Iglesias, Ariel[lglesias.Ariel@epa.gov]; Dewey, 
Amy[Dewey.Amy@epa.gov]; Spagg, Beverly[Spagg.Beverly@epa.gov]; Adams, 
Elizabeth[Adams.Eiizabeth@epa.gov]; Geron, Heather[Ceron.Heather@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov]; Wesson, Karen[Wesson.Karen@epa.gov]; Scavo, 
Kimber[Scavo.Kimber@epa.gov]; Keating, Martha[keating.martha@epa.gov]; Terry, 
Sara[Terry.Sara@epa.gov]; Hamjian, Lynne[Hamjian.Lynne@epa.gov]; Srinivasan, 
Gautam[Srinivasan.Gautam@epa.gov]; Jay, Michaei[Jay.Michael@epa.gov]; Hyde, 
Courtney[Hyde.Courtney@epa.gov]; Worley, Gregg[Worley.Gregg@epa.gov]; Lubetsky, 
Jonathan[Lubetsky.Jonathan@epa.gov]; Iglesias, Amber[lglesias.Amber@epa.gov]; Kornylak, Vera 
S.[Kornylak.Vera@epa.gov]; Singelis, Nikos[Singelis.Nikos@epa.gov]; Cohen, 
Janet[cohen.janet@epa.gov]; Harris, Michael[harris.michael@epa.gov]; Snyder, 
Carolyn[Snyder. Carolyn@epa .gov]; Knapp, Kristien[Knapp. Kristien@epa .gov]; Douglass, 
Norma[Douglass. Norma@epa.gov]; Smith, Kristi[Smith .Kristi@epa.gov]; McArthur, 
Lisa[McArthur.Lisa@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; Breneman, 
Sara[breneman .sara@epa.gov]; Anderson, Kate[ Anderson. Kate@epa.gov]; Edwards, 
Jonathan[Edwards.Jonathan@epa.gov]; Wilson, Wenona[Wilson.Wenona@epa.gov]; Lemon, 
Mollie[Lemon.Mollie@epa.gov]; Costa, Dan[Costa.Dan@epa.gov]; Jordan, Scott[Jordan.Scott@epa.gov]; 
Caparoso, Jennifer[Caparoso.Jennifer@epa.govj; Barnett, Keith[Barnett.Keith@epa.govj 
Cc: Toney, Anthony[Toney.Anthony@epa.gov]; Rapp, Steve[Rapp.Steve@epa.gov]; Perrin, 
Alan[Perrin.Aian@epa.gov]; Ruvo, Richard[Ruvo.Richard@epa.gov]; Burns, Ward[Burns.Ward@epa.gov] 

PLEASE CALL THIS NEW NUMBER ~-·C·~-~,---C~d·~-·1 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Biweekly Air Division Directors Conference Call 

Conference Line:i Conf Code . 
Pa rtici pant Passc~d~~rc-onf"C-ocie.-1 

Date: Monday, April 25'h, 2016 
Time: 4:00 to 5:00 Eastern Time 

Agenda 

4:00 - Roll Call 

Rl: OAQPS: 

R2: OAP: 
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R3: OTAQ: 

R4: ORIA: 

RS: OGC: 

R6: OAPPS: 

R7: ORO: 

R8: OECA: 

R9: OPMO: 

RlO: 10: 

4:05- Clean Power Plan Update: Scott Jordan (OGC) 

Not Responsive -
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Eric Wortman I OAR Lead Region Coordinator 
U.S. Environmental Protection Agency- Region 8 
1595 Wynkoop Street (8P-AR), Denver, Colorado 80202 

Telephone: (303) 312-6649 Email: .IJY.'.QD!!!i'!!!~~~'!:&QY 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman .Joseph@epa.gov] 
Shaw, Betsy[Shaw. Betsy@epa .gov] 
McCabe, Janet 
Mon 8/29/2016 10:41:18 PM 
FW: GNEB - Chapter 2 Addition - Clean Power Plan 

From: Shaw, Betsy 
Sent: Friday, August 26,2016 3:51PM 
To: McCabe, Janet <McCabe.Janet@epa.gov> 
Subject: FW: GNEB- Chapter 2 Addition- Clean Power Plan 

From: Coleman, Sam 
Sent: Friday, August 26, 2016 3:38PM 
To: Shaw, Betsy 
Cc: Stenger, Wren Jordan, Deborah :::,JJ;:!fill!!L.cll£_QQI]ili(fllilill~1Y• 

Subject: FW: GNEB- Chapter 2 Addition- Clean Power Plan 

Hi Betsy, 

I am working on the Good Neighbor Environmental Board's annual report, which is focused on 
climate change this year. I would like to include a section on the Clean Power Plan as this is a 
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major effort that will have a positive impact along the US-Mexico border. We have developed a 
couple of paragraphs taken from EPA fact sheets that I'd like your office's approval on adding. It 
would be great if we could get feedback by Sept 9. 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· .. . i 

! Personal Cell/email ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

From: Shade, Kevin 
Sent: Friday, August 26, 2016 2:34PM 
To: Coleman, Sam 
Cc: Manheimer, Jenna <JY]lfm~LtiH~LlillmJ:i~~~JWY• 
Subject: GNEB - Chapter 2 Addition - Clean Power Plan 

Hi Betsy, 

I am working on the Good Neighbor Environmental Board's annual report, which is focused on 
climate change this year. I would like to include a section on the Clean Power Plan as this is a 
major effort that will have a positive impact along the US-Mexico border. We have developed a 
couple of paragraphs taken from EPA fact sheets that I'd like your office's approval on adding. It 
would be great if we could get feedback by Sept 9. 

Thank you 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Harrison, Melissa[Harrison.Melissa@epa.gov] 
Cc: Culligan, Kevin[Culligan.Kevin@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov]; Schramm, 
Daniei[Schramm.Daniel@epa.gov]; Wilson, Erika[Wilson.Erika@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov]; Millett, John[Millett.John@epa.gov]; Barbery, 
Andrea[Barbery.Andrea@epa.gov]; Mckelvey, Laura[Mckelvey.Laura@epa.gov] 
From: Drinkard, Andrea 
Sent: Thur 8/25/2016 7:23:26 PM 
Subject: CEIP Comment Extension 

Hi all-

The notice and the letters have been signed. The notice is posted at: 

OCIR will email the letters to the states at 3:30 and OAP/OAQPS can make any other 
notifications at that time. I've attached 1 of the 31 letters here for awareness. 

The final statement is below and the attached comm plan has the final set of Q&As. 

Please let me know if anyone has any questions. 

Thanks so much to everyone on this email for all of your help!! 

-Andrea-

Statement: 

EPA is extending the public comment period on the proposed Clean Energy Incentive Program 
Design Details Rule by 60 days to November 1, 2016 to provide additional time for tribal 
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consultations. Extending the comment period is in line with our extensive outreach and 
engagement process around the CEIP, and provides all stakeholders, including Tribes, with 
additional time to review and comment on the proposal. 

Background 

With the final Clean Power Plan, EPA established the CEIP, which was designed to help states 
and tribes with sources meet their goals under the Plan by encouraging early investments in 
renewable energy generation, and by removing barriers to investment in energy efficiency 
measures in low-income communities. In this action, EPA is proposing certain design details for 
the CEIP. Once finalized, the design elements in this proposal will guide states and tribes that 
choose to participate in the CEIP when the CPP becomes effective. Key provisions in this 
proposal include project eligibility criteria, an approach for states and tribes to use one or more 
existing definitions for low income community, and how to divide the 300 million short ton pool 
of C02 emissions between low-income community projects and renewable energy projects. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Harrison, Melissa[Harrison.Melissa@epa.gov]; 
Benenati, Fran k[benenati. fran k@epa .gov] 
Cc: Culligan, Kevin[Culligan.Kevin@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Ashley, Jackie[Ashley.Jackie@epa.gov]; Schramm, Daniei[Schramm.Daniel@epa.gov]; Wilson, 
Erika[Wilson.Erika@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov] 
From: Drinkard, Andrea 
Sent: Wed 8/24/2016 5:18:34 PM 
Subject: RE: CEIP Comment Extension 

From: McCabe, Janet 
Sent: Tuesday, August 23, 2016 6:00PM 
To: Harrison, Melissa <Harrison.Melissa@epa.gov>; Drinkard, Andrea 
<Drinkard.Andrea@epa.gov>; Benenati, Frank <benenati.frank@epa.gov> 
Cc: Culligan, Kevin <Culligan.Kevin@epa.gov>; Goffman, Joseph 
<Goffman.Joseph@epa.gov>; Ashley, Jackie <Ashley.Jackie@epa.gov> 
Subject: RE: CEIP Comment Extension 

From: Harrison, Melissa 
Sent: Tuesday, August 23, 2016 4:33PM 
To: Drinkard, Andrea Benenati, Frank 
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Ashley, Jackie 

Subject: RE: CEIP Comment Extension 

~--·P-e-rs-o-·n-af._c_e_l.i/e·m-aii·-·-i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

From: Drinkard, Andrea 
Sent: Tuesday, August 23, 2016 4:24PM 
To: Harrison, Melissa 

Ashley, Jackie 

Subject: CEIP Comment Extension 

Hi Melissa and Frank (and Janet and Joe), 

Tomorrow, we're going to sign a notice to extend the comment period for the CEIP details 
proposal. We will post the notice and do some email notifications post posting. The notice is 
very short/straightforward and it states that we are extending the comment period to provide 
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additional time for tribal consultations. We have drafted an even shorter statement (with some 
additional background on the mle that should be helpful for reporters in case they forget what we 
proposed) that we can use if we get asked. 

Melissa/Frank/Janet/Joe, let me know if you have any edits to the following: 

Statement 

EPA is extending the public comment period on the proposed Clean Energy Incentive Program 
Design Details Rule by 60 days to November 1, 2016 to provide additional time for tribal 
consultations. Extending the comment period is in line with our extensive outreach and 
engagement process around the CEIP, and provides all stakeholders, including Tribes, with 
additional time to review and comment on the proposal. 

Background 

The final Clean Power Plan included the CEIP, which was designed to help states and tribes with 
sources meet their goals under the plan by encouraging early investments in renewable energy 
generation, and by removing barriers to investment in energy efficiency measures in low-income 
communities. In this action, EPA is proposing certain design details for the CEIP. Once 
finalized, the design elements in this proposal will guide states and tribes that choose to 
participate in the CEIP when the CPP becomes effective. Key provisions in this proposal include 
project eligibility criteria, an approach for states and tribes to use one or more existing 
definitions for low income community, and how to divide the 300 million short ton pool of C02 
emissions between low-income community projects and renewable energy projects. 

Please let me know if you need additional information. 

-Andrea-
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Benenati, Frank[benenati.frank@epa.gov]; 
Culligan, Kevin[Culligan.Kevin@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; Ashley, 
Jackie[Ashley.Jackie@epa.gov] 
From: Drinkard, Andrea 
Sent: Tue 8/23/2016 10:14:41 PM 
Subject: Re: CEIP Comment Extension 

In case it's easier for folks to see, I've copy and pasted the Q&As from the document below: 

Questions & Answers: 

Ex.S - Deliberative 
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Ex.5 - Deliberative 
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Ex.S - Deliberative 
From: Harrison, Melissa 
Sent: Tuesday, August 23, 2016 4:33PM 
To: Drinkard, Andrea (_12dn11grrQJillJ;[lli!@g2<h&~ 

Ashley, Jackie 

Subject: RE: CEIP Comment Extension 

~---·p·~-~~~-~-~-~·-·c-~"ii/;~-~ii-·-·1 
i ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

From: Drinkard, Andrea 
Sent: Tuesday, August 23, 2016 4:24PM 
To: Harrison, Melissa Benenati, Frank 

Goffman, Joseph 

ED_ 000948 _ 00009465-00003 



FOIA EPA-HQ-2016-009655 

McCabe, Janet Ashley, Jackie 

Subject: CEIP Comment Extension 

Hi Melissa and Frank (and Janet and Joe), 

Tomorrow, we're going to sign a notice to extend the comment period for the CEIP details 
proposal. We will post the notice and do some email notifications post posting. The notice 
is very short/straightforward and it states that we are extending the comment period to 
provide additional time for tribal consultations. We have drafted an even shorter statement 
(with some additional background on the rule that should be helpful for reporters in case 
they forget what we proposed) that we can use if we get asked. 

Melissa/Frank/Janet/Joe, let me know if you have any edits to the following: 

Statement 

EPA is extending the public comment period on the proposed Clean Energy Incentive 
Program Design Details Rule by 60 days to November 1, 2016 to provide additional time 
for tribal consultations. Extending the comment period is in line with our extensive outreach 
and engagement process around the CEIP, and provides all stakeholders, including Tribes, 
with additional time to review and comment on the proposal. 

Background 

The final Clean Power Plan included the CEIP, which was designed to help states and tribes 
with sources meet their goals under the plan by encouraging early investments in renewable 
energy generation, and by removing barriers to investment in energy efficiency measures in 
low-income communities. In this action, EPA is proposing certain design details for the 
CEIP. Once finalized, the design elements in this proposal will guide states and tribes that 
choose to participate in the CEIP when the CPP becomes effective. Key provisions in this 
proposal include project eligibility criteria, an approach for states and tribes to use one or 
more existing definitions for low income community, and how to divide the 300 million 
short ton pool of C02 emissions between low-income community projects and renewable 
energy projects. 
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Please let me know if you need additional information. 

-Andrea-
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To: Harrison, Melissa[Harrison.Melissa@epa.gov]; Benenati, Frank[benenati.frank@epa.gov] 
Cc: Culligan, Kevin[Culligan.Kevin@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
McCabe, Janet[McCabe.Janet@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Drinkard, Andrea 
Sent: Tue 8/23/2016 8:23:41 PM 
Subject: CEIP Comment Extension 

Hi Melissa and Frank (and Janet and Joe), 

Tomorrow, we're going to sign a notice to extend the comment period for the CEIP details 
proposal. We will post the notice and do some email notifications post posting. The notice is 
very short/straightforward and it states that we are extending the comment period to provide 
additional time for tribal consultations. We have drafted an even shorter statement (with some 
additional background on the mle that should be helpful for reporters in case they forget what we 
proposed) that we can use if we get asked. 

Melissa/Frank/Janet/Joe, let me know if you have any edits to the following: 

Statement 

EPA is extending the public comment period on the proposed Clean Energy Incentive Program 
Design Details Rule by 60 days to November 1, 2016 to provide additional time for tribal 
consultations. Extending the comment period is in line with our extensive outreach and 
engagement process around the CEIP, and provides all stakeholders, including Tribes, with 
additional time to review and comment on the proposal. 

Background 

The final Clean Power Plan included the CEIP, which was designed to help states and tribes with 
sources meet their goals under the plan by encouraging early investments in renewable energy 
generation, and by removing barriers to investment in energy efficiency measures in low-income 
communities. In this action, EPA is proposing certain design details for the CEIP. Once 
finalized, the design elements in this proposal will guide states and tribes that choose to 
participate in the CEIP when the CPP becomes effective. Key provisions in this proposal include 
project eligibility criteria, an approach for states and tribes to use one or more existing 
definitions for low income community, and how to divide the 300 million short ton pool of C02 
emissions between low-income community projects and renewable energy projects. 
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Please let me know if you need additional information. 

-Andrea-
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To: 
From: 
Sent: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea 
Thur 8/18/2016 7:04:11 PM 

Subject: FW: ACTION: E&E News RE: Impacts of Nuclear Retirements Under the Clean Power Plan 

From: Wilson, Erika 
Sent: Thursday, August 18, 2016 2:56PM 
To: Drinkard, Andrea 
Cc: Ashley, Jackie Bremer, Kristen <~m~~N~{frll~l,ill2Y 
Subject: RE: ACTION: E&E News RE: Impacts of Nuclear Retirements Under the Clean Power 
Plan 

c" L.A. 5 iiii Deliberative 

ED_000948_00009522-00001 



FOIA EPA-HQ-2016-009655 

Ex.S - Deliberative 
From: Jones, Enesta 
Sent: Thursday, August 18, 2016 1:26PM 
To: Drinkard, Andrea Wilson, Erika 
Davis, Alison 
Cc: Jones, Enesta <JJ:~tl~~@Sllli~1Y> 
Subject: ACTION: E&E News RE: Impacts of Nuclear Retirements Under the Clean Power 
Plan 

Reporter: Hannah Northey 

The EPA has assumed that carbon-free electricity generation provided by nuclear plants across 
the U.S. will continue to be available throughout the compliance period of the CPP. However, 
the EPA has failed to recognize that the nuclear industry has been under significant economic, 
regulatory, and political pressures. The current stream of announcements of closures and 
retirements since the final CPP was released, indicates that the EPA was overly optimistic to 
simply assume that the nuclear industry would continue to be available to produce clean 
electricity. 

From: Bashalany, Matthew Lmilll1&JYllilli:!<~Jt!ffiflli!ny@11KQillilll1W::U:U<QillJ 
Sent: Thursday, August 18,2016 11:18 AM 
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To: Rod Kuckro Hannah Northey <hJtlQ!Wx(f~~~~ 
Subject: Impacts of Nuclear Retirements Under the Clean Power Plan 

Hi Rod and Hannah: 

My name is Matt Bashalany, and I work in media relations at FTI Consulting. I wanted to 
share with you a recently released FTI white paper examining the role of nuclear energy in 
the U.S. Environmental Protection Agency's Clean Power Plan, in case it would be of 
interest. 

According to an analysis in 
" C02 emission prices and wholesale electricity prices in the U.S. Eastern Interconnect 

could increase significantly if nuclear power plant closures are accelerated. The EPA 
assumed that nuclear capacity would increase slightly to 98.7 GW in 2030 from 96.8 GW in 
2016 when setting emission reduction targets. However, if nuclear capacity is lost due to 
economic, regulatory or political pressures, wholesale electricity prices in the Eastern 
Interconnect could be 6 percent to 8 percent higher from 2022 to 2032, and nearly 15 
percent higher by 2035, according to one scenario modeled in the white paper. 

!W~I!:lli!&ttlliLM!ilicru:msTIL'm!ill1!I::Wlli:.:r!:~Jmi:ill!}:!fl~JY!!iliep;'!PS:rJ!ill. If you are in teres ted 
in more details, I would be happy to connect you with someone from FTI Consulting. 

Thanks. 

Matt 

Matthew E. Bashalany 

Senior Communications Manager 
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FTI Cor!sul·ting 

+1.617.897.1545 T I +1.617.418.9382 M 

200 State Street 1 81
h Floor 

Boston, MA 02109 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Culligan, Kevin[Culligan.Kevin@epa.gov] 
Kornylak, Vera S. 
Mon 8/8/2016 4:55:23 PM 
RE: CA Proposai!CPP Implementation Plan 
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From: Goffman, Joseph 
Sent: Monday, August 08, 2016 11:45 AM 
To: Komylak, VeraS. <Komylak.Vera@epa.gov> 
Cc: Culligan, Kevin <Culligan.Kevin@epa.gov> 
Subject: CA Proposal/CPP Implementation Plan 
Importance: High 

For purposes of responding to a question from Gina, couid you pi ease send me a few sentences 
describing what the CA proposal entails and how CA is characterizing the proposal and how CA 
is characterizing it? Thanks. 

Joseph Goffman 

Associate Assistant Administrator for Climate 

and Senior Counsel 

Office of Air and Radiation 
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US EPA 

Washington, DC. 
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To: Harrison, Melissa[Harrison.Melissa@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov] 
Cc: Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Hoffman, 
Howard[hoffman.howard@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
From: McCabe, Janet 
Sent: Wed 8/3/2016 2:24:42 AM 
Subject: RE: FINAL CPP Blog PLEASE REVIEW 2 WH Edits 

Ex.5 -Deliberative 

From: Harrison, Melissa 
Sent: Tuesday, August 02, 2016 4:30PM 
To: Schmidt, Lorie <Schmidt.Lorie@epa.gov> 
Cc: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Zenick, Elliott <Zenick.EIIiott@epa.gov>; 
Hoffman, Howard <hoffman.howard@epa.gov>; McCabe, Janet <McCabe.Janet@epa.gov>; 
Goffman, Joseph <Goffman.Joseph@epa.gov> 
Subject: Re: FINAL CPP Blog PLEASE REVIEW 2 WH Edits 

Final below. Thanks!! 

One Year Later: Climate Action and the Clean Power Plan 

2016 is on pace to be the hottest year ever recorded- by a significant margin while 2015 
currently holds the title, and 2014 before that. The facts and the trends are clear, and the threat is 
real. 
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Just yesterday, the latest confirmed that the impacts of climate change 
are getting stronger and stronger-average temperatures and sea levels keep rising, coastal 
flooding is getting worse, and arctic sea ice is melting at alarming rates. 

As President Obama has made very clear, we are the first generation to feel the effects of climate 
change, and we may be the last generation who can do something about it. 

That's why in 2013, President Obama announced his a bold and achievable 
plan that does everything in our power to combat climate change- from reducing emissions in 
nearly every sector of our economy, to increasing energy efficiency, to investing in renewable 
energy. And taking action here at home has allowed the United States to lead the world in getting 
a historic international agreement in Paris last year an agreement that reduces greenhouse gas 
emissions and limits global warming to two degrees Celsius. 

One of the centerpieces in U.S. efforts to limit the effects of climate change and lead the world 
on this issue was reducing dangerous carbon pollution from power plants. One year ago today, I 
signed the Clean Power Plan, which set the first-ever national standards on reducing carbon 
pollution from existing power plants. EPA's charge from the President was clear: to exercise our 
statutory authority to lay out steady, responsible steps to cut carbon pollution under the Clean 
Air Act. And that's what we did- by setting limits that reflected the growing momentum in the 
power sector to provide the American public with cleaner sources of energy. 

The trend toward investment in renewables and energy efficiency is unfolding all around us: 

Electricity generated from renewables is expected to grow by 9% in 2016 alone; 

Utilities are investing $8 billion a year in energy efficiency, a four-fold increase from just 
eight years ago, and more companies than ever are leveraging EPA's ENERGY STAR platform; 

States are leading the way-29 states have adopted mandatory renewable portfolio 
standards, and an additional eight states have voluntary renewable goals. Twenty-three states 
have mandatory energy efficiency provisions and 10 states have implemented market-based 
trading programs to reduce greenhouse gas emissions; and 

The private sector is also stepping up. Google, Apple, Goldman Sachs, W almart, and 
Unilever- and other large U.S. companies are choosing to cut emissions and committing 
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hundreds of billions of dollars to finance clean energy innovation. 

It's not an accident that the Clean Power Plan mirrors this trend. It is by design and it's the result 
of our unprecedented outreach and engagement with states, utilities, energy regulators, 
environmental groups, communities, tribes and the public. Through this process we committed to 
listen and learn. We did. We committed to put the states in the driver's seat. We did. We 
committed to cutting carbon pollution in a way that is in line with where the power sector is 
headed. We did. We committed to lead on climate action. And that's exactly what we did. 

Sometimes our efforts to protect public health and environment face opposition and/or litigation. 
The Clean Power Plan is no different and was stayed by the Supreme Court until the litigation is 
resolved. However, it will see its day in court and EPA remains fully confident in its legal 
merits. The Plan rests on a strong legal and technical foundation and is consistent with Supreme 
Court decisions, EPA's statutory authority, and air pollution standards that have been put in 
place to tackle other pollution problems. While the courts review the plan, and during the stay, 
no state is required to comply with it. However, many states and tribes have indicated they plan 
to move forward voluntarily to reduce carbon pollution from power plants. They have asked the 
agency to continue to develop tools to support them in their voluntary efforts. We are doing just 
that. 

As we look to the future, let's take stock of what we've done-we've taken action to cut carbon 
pollution from power plants,extended tax credits for renewable energy, production of 
a new generation of clean cars and trucks, IDtlli;~l;!!S;:!lli!Jl£~~~~JD2!!!Jh~fu!Jl£l&& 
~~, fostered a and so much more. These actions are rooted 
in science, codified in our laws, and broadly supported by our citizens. And they will make a 
difference! I'm excited for what the future holds. At EPA we remain ready to take advantage of 
smart and effective opportunities to safeguard public health and the environment for this 
generation and those that follow. 

Melissa J. Harrison 

Deputy Associate Administrator 

Office of Public Affairs 

U.S. Environmental Protection Agency 

Office: (202) 564-8421 

---------------------------
Mobile:! Personal Cell/email i 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

. Atty-Ciient i 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Lorie J. Schmidt 

Associate General Counsel for Air and Radiation 

Office of General Counsel 

US Environmental Protection Agency 

(202)564-1681 

Sent from my iPhone 

wrote: 

Supreme 
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To: Schmidt, Lorie[Schmidt.Lorie@epa.gov] 
Cc: Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Hoffman, 
Howard[hoffman.howard@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov] 
From: Harrison, Melissa 
Sent: Tue 8/2/2016 8:30:22 PM 
Subject: Re: FINAL CPP Blog PLEASE REVIEW 2 WH Edits 

Final below. Thanks!! 

One Year Later: Climate Action and the Clean Power Plan 

2016 is on pace to be the hottest year ever recorded- by a significant margin while 2015 
currently holds the title, and 2014 before that. The facts and the trends are clear, and the threat is 
real. 

Just yesterday, the latest confirmed that the impacts of climate change 
are getting stronger and stronger-average temperatures and sea levels keep rising, coastal 
flooding is getting worse, and arctic sea ice is meiting at aiarming rates. 

As President Obama has made very clear, we are the first generation to feel the effects of climate 
change, and we may be the last generation who can do something about it. 

That's why in 2013, President Obama announced his a bold and achievable 
plan that does everything in our power to combat climate change- from reducing emissions in 
nearly every sector of our economy, to increasing energy efficiency, to investing in renewable 
energy. And taking action here at home has allowed the United States to lead the world in getting 
a historic intemational agreement in Paris last year an agreement that reduces greenhouse gas 
emissions and limits global warming to two degrees Celsius. 

One of the centerpieces in U.S. efforts to limit the effects of climate change and lead the world 
on this issue was reducing dangerous carbon pollution from power plants. One year ago today, I 
signed the Clean Power Plan, which set the first-ever national standards on reducing carbon 
pollution from existing power plants. EPA's charge from the President was clear: to exercise our 
statutory authority to lay out steady, responsible steps to cut carbon pollution under the Clean 
Air Act. And that's what we did- by setting limits that reflected the growing momentum in the 
power sector to provide the American public with cleaner sources of energy. 

The trend toward investment in renewables and energy efficiency is unfolding all around us: 
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Electricity generated from renewables is expected to grow by 9% in 2016 alone; 

Utilities are investing $8 billion a year in energy efficiency, a four-fold increase from just 
eight years ago, and more companies than ever are leveraging EPA's ENERGY STAR platform; 

States are leading the way-29 states have adopted mandatory renewable portfolio 
standards, and an additional eight states have voluntary renewable goals. Twenty-three states 
have mandatory energy efficiency provisions and 10 states have implemented market-based 
trading programs to reduce greenhouse gas emissions; and 

The private sector is also stepping up. Google, Apple, Goldman Sachs, W almart, and 
Unilever- and other large U.S. companies are choosing to cut emissions and committing 
hundreds of billions of dollars to finance clean energy innovation. 

It's not an accident that the Clean Power Plan mirrors this trend. It is by design and it's the result 
of our unprecedented outreach and engagement with states, utilities, energy regulators, 
environmental groups, communities, tribes and the public. Through this process we committed to 
listen and learn. We did. We committed to put the states in the driver's seat. We did. We 
committed to cutting carbon pollution in a way that is in line with where the power sector is 
headed. We did. We committed to lead on climate action. And that's exactly what we did. 

Sometimes our efforts to protect public health and environment face opposition and/or litigation. 
The Clean Power Plan is no different and was stayed by the Supreme Court until the litigation is 
resolved. However, it will see its day in court and EPA remains fully confident in its legal 
merits. The Plan rests on a strong legal and technical foundation and is consistent with Supreme 
Court decisions, EPA's statutory authority, and air pollution standards that have been put in 
place to tackle other pollution problems. While the courts review the plan, and during the stay, 
no state is required to comply with it. However, many states and tribes have indicated they plan 
to move forward voluntarily to reduce carbon pollution from power plants. They have asked the 
agency to continue to develop tools to support them in their voluntary efforts. We are doing just 
that. 

As we look to the future, let's take stock of what we've done-we've taken action to cut carbon 
pollution from power plants,extended tax credits for renewable energy, production of 
a new generation of clean cars and trucks, IDtlli;~J;!li:1J:li!!l£~l]JJlJili:!!:llilDm:!JhQ_Q'!lJ!!l£lg<:lli_ 
~~, fostered a and so much more. These actions are rooted 
in science, codified in our laws, and broadly supported by our citizens. And they will make a 
difference! I'm excited for what the future holds. At EPA we remain ready to take advantage of 
smart and effective opportunities to safeguard public health and the environment for this 
generation and those that follow. 
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Melissa J. Harrison 
Deputy Associate Administrator 
Office of Public Affairs 
U.S. Environmental Protection Agency 

Office: \~-~!:L'-2~.-:--~:t:!:.! .... -·-·-·-·-·-·-·-·, 

wrote: 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·AtiY-=CII_e_n·t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Lorie J. Schmidt 
Associate General Counsel for Air and Radiation 
Office of General Counsel 
US Environmental Protection Agency 
(202)564-1681 

Sent from my iPhone 

On Aug 2, 2016, at 3:30PM, Harrison, Melissa 

Supreme 

wrote: 

ED_ 000948 _ 00009599-00003 



FOIA EPA-HQ-2016-009655 

To: Drinkard, Andrea[Drinkard.Andrea@epa.gov] 
Cc: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Hoffman, 
Howard[hoffman.howard@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, 
Joseph[Goffman.Joseph@epa.gov] 
From: Harrison, Melissa 
Sent: Tue 8/2/2016 7:30:30 PM 
Subject: Re: FINAL CPP Blog PLEASE REVIEW 2 WH Edits 

Hi everyone-I need to get this to the web team for posting by 4pm. Any concerns? Thanks! 
Melissa 

Melissa J. Harrison 
Deputy Associate Administrator 
Office of Public Affairs 
U.S. Environmental Protection Agency 
Office: 564-8421 
HHJL'"'"'·' Personal Cell/email 

Hi all-

wrote: 

I've incorporated all of your edits into the draft below. The WH sent a few edits as well 
mostly minor, but I wanted to call your attention to the two noted in yellow highlight below. 
Please let me know ASAP if either of these edits cause any heart bum .... 

One Year Later: Climate Action and the Clean Power Plan 

2016 is on pace to be the hottest year ever recorded- by a significant margin while 2015 
currently holds the title, and 2014 before that. The facts and the trends are clear, and the 
threat is real. 

Just yesterday, the latest confirmed that the impacts of climate 
change are getting stronger and stronger-average temperatures and sea levels keep rising, 
coastal flooding is getting worse, and arctic sea ice is melting at alarming rates. 
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As President Obama has made very clear, we are the first generation to feel the effects of 
climate change, and we may be the last generation who can do something about it 

That's why in 2013, President Obama announced his a bold and 
achievable plan that does everything in our power to combat climate change - from 
reducing emissions in every sector of our economy, to increasing energy efficiency, to 
investing in renewable energy. And taking action here at home has allowed the United 
States to lead the world in getting a historic international agreement in Paris last year an 
agreement that reduces greenhouse gas emissions and limits global warming to two degrees 
Celsius. 

One of the centerpieces in U.S. efforts to limit the effects of climate change and lead the 
world on this issue was reducing dangerous carbon pollution from power plants. One year 
ago today, I signed the Clean Power Plan, which set the first-ever national standards on 
reducing carbon pollution from existing power plants. EPA's charge from the President was 
clear: to fulfill our statutory responsibility to lay out steady, responsible steps to cut carbon 
pollution under the Clean Air Act. And that's what we did- by setting limits that reflected 
the growing momentum in the power sector to provide the American public with cleaner 
sources of energy. 

The trend toward investment in renewables and energy efficiency is unfolding all around us: 

•[[[J[J[J[J[J[J Electricity generated from renewables is expected to grow by 9% in 2016 
alone; 

•[[[J[J[J[J[[J Utilities are investing $8 billion a year in energy efficiency, a four-fold 
increase from just eight years ago, and more companies than ever are leveraging EPA's 
ENERGY STAR platform; 

•[[[J[J[J[J[J[J States are leading the way-29 states have adopted mandatory renewable 
portfolio standards, and an additional eight states have voluntary renewable goals. Twenty
three states have mandatory energy efficiency provisions and 10 states have implemented 
market-based trading programs to reduce greenhouse gas emissions; and 

•[[[J[J[J[[[J The private sector is also stepping up. Google, Apple, Goldman Sachs, 
W almart, and Unilever- and other large U.S. companies are choosing to cut emissions and 
committing hundreds of billions of dollars to finance clean energy innovation. 

It's not an accident that the Clean Power Plan mirrors this trend. It is by design and it's the 
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result of our unprecedented outreach and engagement with states, utilities, energy 
regulators, environmental groups, communities, tribes and the public. Through this process 
we committed to listen and learn. We did. We committed to put the states in the driver's 
seat. We did. We committed to cutting carbon pollution in a way that is in line with where 
the power sector is headed. We did. We committed to lead on climate action. And that's 
exactly what we did. 

Sometimes our efforts to protect public health and environment face opposition and/or 
litigation. The Clean Power Plan is no different and was stayed by the Supreme Court until 
the litigation is resolved. However, it will see its day in court and EPA remains fully 
confident in its legal merits. The Plan rests on a strong legal and technical foundation and is 
consistent with Supreme Court decisions, EPA's statutory authority, and air pollution 
standards that have been put in place to tackle other pollution problems. While the courts 
review the plan, and during the stay, no state is required to comply with it. However, many 
states and tribes have indicated they plan to move forward voluntarily to reduce carbon 
pollution from power plants. They have asked the agency to continue to develop tools to 
support them in their voluntary efforts. We are doing just that. 

As we look to the future, let's take stock of what we've done-we've taken action to cut 
carbon pollution from power plants, production of a new generation of clean 
cars and trucks, fostered a ~==-
illt!!J!~~mg~gn~@tl, and so much more. These actions are rooted in science, codified 
in our laws, and broadly supported by our citizens. And they will make a difference! I'm 
excited for what the future holds. At EPA we remain ready to take advantage of smart and 
effective opportunities to safeguard public health and the environment for this generation 
and those that follow. 
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To: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Hoffman, 
Howard[hoffman.howard@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, 
Joseph[Goffman.Joseph@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov] 
From: Drinkard, Andrea 
Sent: Tue 8/2/2016 5:29:55 PM 
Subject: FINAL CPP Blog PLEASE REVIEW 2 WH Edits 

Hi all-

I've incorporated all of your edits into the draft below. The WH sent a few edits as well mostly 
minor, but I wanted to call your attention to the two noted in yellow highlight below. Please let 
me know ASAP if either of these edits cause any heart bum .... 

One Year Later: Climate Action and the Clean Power Plan 

2016 is on pace to be the hottest year ever recorded- by a significant margin while 2015 
currently holds the title, and 2014 before that. The facts and the trends are clear, and the threat is 
real. 

Just yesterday, the latest confirmed that the impacts of climate change 
are getting stronger and stronger-average temperatures and sea levels keep rising, coastal 
flooding is getting worse, and arctic sea ice is melting at alarming rates. 

As President Obama has made very clear, we are the first generation to feel the effects of climate 
change, and we may be the last generation who can do something about it 

That's why in 2013, President Obama announced his a bold and achievable 
plan that does everything in our power to combat climate change- from reducing emissions in 
every sector of our economy, to increasing energy efficiency, to investing in renewable energy. 
And taking action here at home has allowed the United States to lead the world in getting a 
historic international agreement in Paris last year an agreement that reduces greenhouse gas 
emissions and limits global warming to two degrees Celsius. 
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One of the centerpieces in U.S. efforts to limit the effects of climate change and lead the world 
on this issue was reducing dangerous carbon pollution from power plants. One year ago today, I 
signed the Clean Power Plan, which set the first-ever national standards on reducing carbon 
pollution from existing power plants. EPA's charge from the President was clear: to fulfill our 
statutory responsibility to lay out steady, responsible steps to cut carbon pollution under the 
Clean Air Act. And that's what we did- by setting limits that reflected the growing momentum 
in the power sector to provide the American public with cleaner sources of energy. 

The trend toward investment in renewables and energy efficiency is unfolding all around us: 

•[[[J[J[J[J[J[J Electricity generated from renewables is expected to grow by 9% in 2016 alone; 

•[[[J[J[J[J[J[J Utilities are investing $8 billion a year in energy efficiency, a four-fold increase 
from just eight years ago, and more companies than ever are leveraging EPA's ENERGY STAR 
platform; 

•[[[J[J[J[J[J[J States are leading the way-29 states have adopted mandatory renewable portfolio 
standards, and an additional eight states have voluntary renewable goals. Twenty-three states 
have mandatory energy efficiency provisions and 10 states have implemented market-based 
trading programs to reduce greenhouse gas emissions; and 

e[J[J[J[J[J[J[J[J The private sector is also stepping up. Google, Apple, Goldman Sachs, Walmart, 
and Unilever- and other large U.S. companies are choosing to cut emissions and committing 
hundreds of billions of dollars to finance clean energy innovation. 

It's not an accident that the Clean Power Plan mirrors this trend. It is by design and it's the result 
of our unprecedented outreach and engagement with states, utilities, energy regulators, 
environmental groups, communities, tribes and the public. Through this process we committed to 
listen and learn. We did. We committed to put the states in the driver's seat. We did. We 
committed to cutting carbon pollution in a way that is in line with where the power sector is 
headed. We did. We committed to lead on climate action. And that's exactly what we did. 

Sometimes our efforts to protect public health and environment face opposition and/or litigation. 
The Clean Power Plan is no different and was stayed by the Supreme Court until the litigation is 
resolved. However, it will see its day in court and EPA remains fully confident in its legal 
merits. The Plan rests on a strong legal and technical foundation and is consistent with Supreme 
Court decisions, EPA's statutory authority, and air pollution standards that have been put in 
place to tackle other pollution problems. While the courts review the plan, and during the stay, 
no state is required to comply with it. However, many states and tribes have indicated they plan 
to move forward voluntarily to reduce carbon pollution from power plants. They have asked the 
agency to continue to develop tools to support them in their voluntary efforts. We are doing just 
that. 
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As we look to the future, let's take stock of what we've done-we've taken action to cut carbon 
pollution from power plants, production of a new generation of clean cars and trucks, 
~i!Jg~<1J]li:;JJ!ru1QJ;:mJ~lQ!lJillQ!llJ.lli~lJu1!Lgilli~~' fostered a glQ>!li!l'_(,jitJJ:!J:~~mgQ_ 
!J_gl~ills~1, and so much more. These actions are rooted in science, codified in our laws, and 
broadly supported by our citizens. And they will make a difference! I'm excited for what the 
future holds. At EPA we remain ready to take advantage of smart and effective opportunities to 
safeguard public health and the environment for this generation and those that follow. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
McCabe, Janet[McCabe.Janet@epa.gov] 
Drinkard, Andrea 
Tue 8/2/2016 4:14:16 PM 
Re: Updated blog NEW DEADLINE 

Thanks so much to both of you for your edits. I'll get these incorporated!! 

Andrea Drinkard 
( 0 )"~Q~_j_§_4.J.§_Q.L. ______ , 
( c )i Personal Cell/email i 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

On Aug 2, 2016, at 12:11 PM, Goffman, Joseph 

signs of climate change are getting stronger and stronger -- "signs or climate change are 
becoming clearer and clearer" and "signals of climate change are getting stronger and 
stronger" both read better to me. 

Also, see a few edits below, mostly using brackets and caps/blue. 

Just my PoV, not essential. Really nice piece. 

Thanks. 

From: McCabe, Janet 
Sent: Tuesday, August 02, 2016 11:35 AM 
To: Drinkard, Andrea 
Cc: Goffman, Joseph ::::liQ11!;!11!!11~llli@Jaill~IY 
Subject: Re: Updated blog NEW DEADLINE 

I think this is really good. Three comments, which may or may not be valid since I'm 
looking at this on my phone. 
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1st paragraph--there's punctuation problem in the "significant margin" sentence. 

In the P on Paris, the last sentence is not a complete sentence. Doesn't particularly bother 
me but just pointing it out. 

I like how the stay was worked in, but do we want to say stayed by the Supreme Court 
"until the litigation is resolved"? 

Sent from my iPhone 

wrote: 

New deadline: we need edits by 2pm. We have to get this loaded into the system 
tonight. 

Andrea Drinkard 

(o) 202.564.1601 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 

(c)! Personal Cell/email i 
~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

On Aug 2, 2016, at 10:23 AM, Drinkard, Andrea 

Hi Janet and Joe, 

Here's how the draft came back from Frank and Gina. Please let me know if you 
have any last minute edits by COB today so we can get this teed up for tomorrow 

Andrea Drinkard 

(o) 202.564.1601 

( c ~--~~-~~~-~~i-~-~~-i;~-~~~~-·1 
i_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Begin forwarded message: 

From: "Harrison, Melissa" 
Date: August 2, 2016 at 10:13:01 AM EDT 
To: "Drinkard, Andrea" <_Lrh"i!1J'1gJ1J:<rdoA!lill~f£Sllli~~ 
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Subject: Updated blog 

Just shared with the WH. Will you share with DOJ? I asked for 
comments/edits by 1pm today. Thanks! Melissa 

One Year Later: Climate Action and the Clean Power Plan 

2016 is on pace to be the hottest year ever recorded- by a significant margin 
while 2015 currently holds the title, and 2014 before The facts 
and the trends are clear, and the threat is real. 

Just yesterday, the latest confirmed that the signs of 
climate change are getting stronger and stronger-average temperatures and 
sea levels keep rising, coastal flooding is getting worse, and arctic sea ice is 
melting at alarming rates. 

As President Obama has made very clear, we are the first generation to feel 
the effects of climate change, and we may be the last generation who can do 
something about it 

That's why in 2013, President Obama announced his a 
bold and achievable plan that does everything in our power to combat 
climate change - from reducing emissions in every sector of our economy, to 
increasing energy efficiency, to investing in renewable energy. And taking 
action here at home, has allowed the United States to lead the world in 
getting a historic international agreement in Paris last year[.]- [A]n 
agreement which reduces greenhouse gas emissions and limits global 
warming to two degrees Celsius. 

One of centerpieces in U.S. effort[s] to limit the effects of climate change 
and lead the world on this issue was reducing dangerous carbon pollution 
from power plants. One year ago today, I signed the Clean Power Plan which 
set the first-ever national limits [on] reducing carbon pollution from existing 
power plants. EPA's charge from the President was clear: to lay out steady, 
responsible steps to cut carbon pollution under the Clean Air Act. And that's 
what we did- by setting [limits] 
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that reflected the growing momentum in the power sector to provide the 
American public with cleaner sources of energy. 

The trend toward investment in renewables and energy efficiency is 
unfolding all around us: 

e[][][[][J[[[J Electricity generated from renewables is expected to grow by 
9% in 2016 alone; 

•[[[[[[J[J[J Utilities are investing $8 billion a year in energy efficiency, a 
four-fold increase from just eight years ago, and more companies than ever 
are leveraging EPA's ENERGY STAR platform; 

e[][J[J[[J[J[J[] States are leading the way-29 states have adopted mandatory 
renewable portfolio standards, and an additional eight states have voluntary 
renewable goals. Twenty-three states have mandatory energy efficiency 
provisions and 10 states have implemented market-based trading programs to 
reduce greenhouse gas emissions; and 

•[[[J[[[J[[J The private sector is also stepping up. Google, Apple, 
Goldman Sachs, Walmart, and Unilever- and other large U.S. companies 
are choosing to cut emissions and committing hundreds of billions of dollars 
to finance clean energy innovation. 

It's not an accident that the Clean Power Plan mirrors this trend. It is by 
design and it's the result of our unprecedented outreach and engagement 
with states, utilities, energy regulators, environmental groups, communities, 
tribes and the public. Through this process we committed to listen 

We did. We committed to put the states in the driver's seat. We 
did. We committed to cutting carbon pollution in a way that is in line with 
where the power sector is headed. We did. We committed to lead on climate 
action. And that's exactly what we did. 

Sometimes our efforts to protect public health and environment face 
opposition and/or litigation. The Clean Power Plan is no different and was 
stayed by the Supreme Court. However, it will see its day in court and EPA 
remains fully confident in its legal merits. While the courts review the plan, 
and during the stay, no state is required to comply with it. However, many 
states and tribes have indicated they plan to move forward voluntarily to 
reduc[ing]E carbon pollution from power plants. They have asked the agency 
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to continue to develop tools to support them in their voluntary efforts. We 
are. 

As we look to the future, let's take stock of what we've done-we've taken 
action to cut carbon pollution from power plants, production of a 
new generation of clean cars and trucks, ~!JJ&ffi~jlli'lJ1S~~1illlllillil!IL~ 
=-"-=~='--"==-'-' fostered a global climate change agreement, and so much 
more. These actions are rooted in science, codified in our laws, and broadly 
supported by our citizens. And they will make a difference! I'm excited for 
what the future holds. At EPA we remain ready to take advantage of smart 
and effective opportunities to safeguard public health and the environment 
for this generation and those that follow. 

Melissa J. Harrison 

Deputy Associate Administrator 

Office of Public Affairs 

U.S. Environmental Protection Agency 

Office: (202) 564-8421 

Mobile :i-·-p-~~~-~~-~~--C~-j~~~~~-jj"-·] 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Drinkard, Andrea[Drinkard.Andrea@epa.gov] 
Goffman, Joseph[Goffman.Joseph@epa.gov] 
McCabe, Janet 
Tue 8/2/2016 3:34:30 PM 
Re: Updated blog NEW DEADLINE 

I think this is really good. Three comments, which may or may not be valid since I'm looking at 
this on my phone. 

1st paragraph--there's punctuation problem in the "significant margin" sentence. 

In the P on Paris, the last sentence is not a complete sentence. Doesn't particularly bother me but 
just pointing it out. 

I like how the stay was worked in, but do we want to say stayed by the Supreme Court "until the 
litigation is resolved"? 

Sent from my iPhone 

wrote: 

New deadline: we need edits by 2pm. We have to get this loaded into the system tonight. 

Andrea Drinkard 
(o) 202.564.1601 

(c) [.~~-~~-~~~~~--~~~!.~~~~-~~~.] 
On Aug 2, 2016, at 10:23 AM, Drinkard, Andrea 

Hi Janet and Joe, 

wrote: 

Here's how the draft came back from Frank and Gina. Please let me know if you have 
any last minute edits by COB today so we can get this teed up for tomorrow C 

Andrea Drinkard 
(o) 202.564.1601 

c c) r~~~-~~~:~:~r~~-iJi~~i!i~Jn 

Begin forwarded message: 

From: "Harrison, Melissa" 
Date: August 2, 2016 at 10:13:01 AM EDT 
To: "Drinkard, Andrea" 
Subject: Updated blog 
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Just shared with the WH. Will you share with DOJ? I asked for comments/edits 
by 1 pm today. Thanks! Melissa 

One Year Later: Climate Action and the Clean Power Plan 

2016 is on pace to be the hottest year ever recorded- by a significant margin 
while 2015 currently holds the title, and 2014 before then. The facts and the 
trends are clear, and the threat is real. 

Just yesterday, the latest confirmed that the signs of 
climate change are getting stronger and stronger-average temperatures and sea 
levels keep rising, coastal flooding is getting worse, and arctic sea ice is melting 
at alarming rates. 

As President Obama has made very clear, we are the first generation to feel the 
effects of climate change, and we may be the last generation who can do 
something about it 

That's why in 2013, President Obama announced his a bold 
and achievable plan that does everything in our power to combat climate change -
from reducing emissions in every sector of our economy, to increasing energy 
efficiency, to investing in renewable energy. And taking action here at home, has 
allowed the United States to lead the world in getting a historic international 
agreement in Paris last year. An agreement which reduces greenhouse gas 
emissions and limits global warming to two degrees Celsius. 

One of centerpieces in U.S. efforts to limit the effects of climate change and lead 
the world on this issue was reducing dangerous carbon pollution from power 
plants. One year ago today, I signed the Clean Power Plan which set the first-ever 
national limits on reducing carbon pollution from existing power plants. EPA's 
charge from the President was clear: to lay out steady, responsible steps to cut 
carbon pollution under the Clean Air Act. And that's what we did -by setting 
limits that reflected the growing momentum in the power sector to provide the 
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American public with cleaner sources of energy. 

The trend toward investment in renewables and energy efficiency is unfolding all 
around us: 

•[[[J[J[J[J[[J Electricity generated from renewables is expected to grow by 9% in 
2016 alone; 

•[[J[J[J[J[J[[J Utilities are investing $8 billion a year in energy efficiency, a four
fold increase from just eight years ago, and more companies than ever are 
leveraging EPA's ENERGY STAR platform; 

•[[[J[J[J[J[J[J States are leading the way-29 states have adopted mandatory 
renewable portfolio standards, and an additional eight states have voluntary 
renewable goals. Twenty-three states have mandatory energy efficiency 
provisions and 10 states have implemented market-based trading programs to 
reduce greenhouse gas emissions; and 

•CC[J[[[[J[J The private sector is also stepping up. Google, Apple, Goldman 
Sachs, Walmart, and Unilever- and other large U.S. companies are choosing to 
cut emissions and committing hundreds of billions of dollars to finance clean 
energy innovation. 

It's not an accident that the Clean Power Plan mirrors this trend. It is by design 
and it's the result of our unprecedented outreach and engagement with states, 
utilities, energy regulators, environmental groups, communities, tribes and the 
public. Through this process we committed to listen. We did. We committed to 
put the states in the driver's seat. We did. We committed to cutting carbon 
pollution in a way that is in line with where the power sector is headed. We did. 
We committed to lead on climate action. And that's exactly what we did. 

Sometimes our efforts to protect public health and environment face opposition 
and/or litigation. The Clean Power Plan is no different and was stayed by the 
Supreme Court. However, it will see its day in court and EPA remains fully 
confident in its legal merits. While the courts review the plan, and during the stay, 
no state is required to comply with it. However, many states and tribes have 
indicated they plan to move forward voluntarily to reducing carbon pollution from 
power plants. They have asked the agency to continue to develop tools to support 
them in their voluntary efforts. We are. 
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As we look to the future, let's take stock of what we've done-we've taken 
action to cut carbon pollution from power plants, production of a new 
generation of clean cars and trucks, ~IJJ&m~ill:l!~~lllii~'!:l[_]TI;I!!Lths::_mlillrill_ 
=~=-"-' fostered a global climate change agreement, and so much more. These 
actions are rooted in science, codified in our laws, and broadly supported by our 
citizens. And they will make a difference! I'm excited for what the future holds. 
At EPA we remain ready to take advantage of smart and effective opportunities to 
safeguard public health and the environment for this generation and those that 
follow. 

Melissa J. Harrison 

Deputy Associate Administrator 

Office of Public Affairs 

U.S. Environmental Protection Agency 

Office: (202) 564-8421 
··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· . . 
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To: 
From: 

McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea 

Sent: Tue 8/2/2016 2:33:10 PM 
Subject: Re: Updated blog NEW DEADLINE 

New deadline: we need edits by 2pm. We have to get this loaded into the system tonight. 

Andrea Drinkard 
(o) 202.564.1601 

c c) [~~f.~~~"-~C~~i_i~~~~~~IJ 

On Aug 2, 2016, at 10:23 AM, Drinkard, Andrea 

Hi Janet and Joe, 

Here's how the draft came back from Frank and Gina. Please let me know if you have any 
last minute edits by COB today so we can get this teed up for tomorrow C 

Andrea Drinkard 
(o) 202.564.1601 

c c) l".~~!.~~~~(-~~~--~-~~-~.UJ 

Begin forwarded message: 

From: "Harrison, Melissa" <t!Jrr~:m..,M!~ilifl!@S¥':!~2Y• 
Date: August 2, 2016 at 10:13:01 AM EDT 
To: "Drinkard, Andrea" <_L:1 1J:irn·'tl17J:J9I'·~mlill~$Sllli~~ 

Subject: Updated blog 

Just shared with the WH. Will you share with DOJ? I asked for comments/edits by 
1pm today. Thanks! Melissa 

One Year Later: Climate Action and the Clean Power Plan 

2016 is on pace to be the hottest year ever recorded- by a significant margin while 
2015 currently holds the title, and 2014 before then. The facts and the trends are clear, 
and the threat is real. 

confirmed that the signs of climate 
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change are getting stronger and stronger-average temperatures and sea levels keep 
rising, coastal flooding is getting worse, and arctic sea ice is melting at alarming rates. 

As President Obama has made very clear, we are the first generation to feel the effects 
of climate change, and we may be the last generation who can do something about it 

That's why in 2013, President Obama announced his a bold and 
achievable plan that does everything in our power to combat climate change - from 
reducing emissions in every sector of our economy, to increasing energy efficiency, to 
investing in renewable energy. And taking action here at home, has allowed the United 
States to lead the world in getting a historic international agreement in Paris last year. 
An agreement which reduces greenhouse gas emissions and limits global warming to 
two degrees Celsius. 

One of centerpieces in U.S. efforts to limit the effects of climate change and lead the 
world on this issue was reducing dangerous carbon pollution from power plants. One 
year ago today, I signed the Clean Power Plan which set the first-ever national limits 
on reducing carbon pollution from existing power plants. EPA's charge from the 
President was clear: to lay out steady, responsible steps to cut carbon pollution under 
the Clean Air Act. And that's what we did- by setting limits that reflected the growing 
momentum in the power sector to provide the American public with cleaner sources of 
energy. 

The trend toward investment in renewables and energy efficiency is unfolding all 
around us: 

•[[[J[J[J[J[J[J Electricity generated from renewables is expected to grow by 9% in 2016 
alone; 

•[[[J[J[J[J[[J Utilities are investing $8 billion a year in energy efficiency, a four-fold 
increase from just eight years ago, and more companies than ever are leveraging EPA's 
ENERGY STAR platform; 

•[[[J[J[J[J[J[J States are leading the way-29 states have adopted mandatory renewable 
portfolio standards, and an additional eight states have voluntary renewable goals. 
Twenty-three states have mandatory energy efficiency provisions and 10 states have 
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implemented market-based trading programs to reduce greenhouse gas emissions; and 

•DDDDDDDC The private sector is also stepping up. Google, Apple, Goldman Sachs, 
Walmart, and Unilever- and other large U.S. companies are choosing to cut emissions 
and committing hundreds of billions of dollars to finance clean energy innovation. 

It's not an accident that the Clean Power Plan mirrors this trend. It is by design and it's 
the result of our unprecedented outreach and engagement with states, utilities, energy 
regulators, environmental groups, communities, tribes and the public. Through this 
process we committed to listen. We did. We committed to put the states in the driver's 
seat. We did. We committed to cutting carbon pollution in a way that is in line with 
where the power sector is headed. We did. We committed to lead on climate action. 
And that's exactly what we did. 

Sometimes our efforts to protect public health and environment face opposition and/or 
litigation. The Clean Power Plan is no different and was stayed by the Supreme Court. 
However, it will see its day in court and EPA remains fully confident in its legal 
merits. While the courts review the plan, and during the stay, no state is required to 
comply with it. However, many states and tribes have indicated they plan to move 
forward voluntarily to reducing carbon pollution from power plants. They have asked 
the agency to continue to develop tools to support them in their voluntary efforts. We 
are. 

As we look to the future, let's take stock of what we've done-we've taken action to 
cut carbon pollution from power plants, production of a new generation of 
clean cars and trucks, fostered 
a global climate change agreement, and so much more. These actions are rooted in 
science, codified in our laws, and broadly supported by our citizens. And they will 
make a difference! I'm excited for what the future holds. At EPA we remain ready to 
take advantage of smart and effective opportunities to safeguard public health and the 
environment for this generation and those that follow. 

Melissa J. Harrison 

Deputy Associate Administrator 

Office of Public Affairs 

ED_ 000948 _ 00009605-00003 



FOIA EPA-HQ-2016-009655 

U.S. Environmental Protection Agency 

Office: (202) 564-8421 

Mobile[~~~~~:~~~~~:~~~!~'-~~~~i~] 
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To: 
From: 

McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea 

Sent: 
Subject: 

Tue 8/2/2016 2:23:17 PM 
Fwd: Updated blog 

Hi Janet and Joe, 

Here's how the draft came back from Frank and Gina. Please let me know if you have any last 
minute edits by COB today so we can get this teed up for tomorrow C 

Andrea Drinkard 
( o) .~Q.~~.?.-~4.J§QL _________ , 
(c) l.~~-~~-~~-~~-~~!.~~~-~~1 _ _] 
Begin forwarded message: 

From: "Harrison, Melissa" <till!Jr:ru:m.,.MJ~~$S~~!Y 
Date: August 2, 2016 at 10:13:01 AM EDT 
To: "Drinkard, Andrea" 
Subject: Updated blog 

Just shared with the WH. Will you share with DOJ? I asked for comments/edits by 1pm 
today. Thanks! Melissa 

One Year Later: Climate Action and the Clean Power Plan 

2016 is on pace to be the hottest year ever recorded- by a significant margin while 2015 
currently holds the title, and 2014 before then. The facts and the trends are clear, and the 
threat is real. 

Just yesterday, the latest confirmed that the signs of climate 
change are getting stronger and stronger-average temperatures and sea levels keep rising, 
coastal flooding is getting worse, and arctic sea ice is melting at alarming rates. 

As President Obama has made very clear, we are the first generation to feel the effects of 
climate change, and we may be the last generation who can do something about it 
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That's why in 2013, President Obama announced his a bold and 
achievable plan that does everything in our power to combat climate change - from 
reducing emissions in every sector of our economy, to increasing energy efficiency, to 
investing in renewable energy. And taking action here at home, has allowed the United 
States to lead the world in getting a historic international agreement in Paris last year. An 
agreement which reduces greenhouse gas emissions and limits global warming to two 
degrees Celsius. 

One of centerpieces in U.S. efforts to limit the effects of climate change and lead the world 
on this issue was reducing dangerous carbon pollution from power plants. One year ago 
today, I signed the Clean Power Plan which set the first-ever national limits on reducing 
carbon pollution from existing power plants. EPA's charge from the President was clear: to 
lay out steady, responsible steps to cut carbon pollution under the Clean Air Act. And that's 
what we did- by setting limits that reflected the growing momentum in the power sector to 
provide the American public with cleaner sources of energy. 

The trend toward investment in renewables and energy efficiency is unfolding all around us: 

•[[[J[J[J[J[J[J Electricity generated from renewables is expected to grow by 9% in 2016 
alone; 

•[[[J[J[J[J[[J Utilities are investing $8 billion a year in energy efficiency, a four-fold 
increase from just eight years ago, and more companies than ever are leveraging EPA's 
ENERGY STAR platform; 

•[[[J[J[J[J[J[J States are leading the way-29 states have adopted mandatory renewable 
portfolio standards, and an additional eight states have voluntary renewable goals. Twenty
three states have mandatory energy efficiency provisions and 10 states have implemented 
market-based trading programs to reduce greenhouse gas emissions; and 

•[[[J[J[J[[[J The private sector is also stepping up. Google, Apple, Goldman Sachs, 
W almart, and Unilever- and other large U.S. companies are choosing to cut emissions and 
committing hundreds of billions of dollars to finance clean energy innovation. 

It's not an accident that the Clean Power Plan mirrors this trend. It is by design and it's the 
result of our unprecedented outreach and engagement with states, utilities, energy 
regulators, environmental groups, communities, tribes and the public. Through this process 
we committed to listen. We did. We committed to put the states in the driver's seat. We did. 
We committed to cutting carbon pollution in a way that is in line with where the power 
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sector is headed. We did. We committed to lead on climate action. And that's exactly what 
we did. 

Sometimes our efforts to protect public health and environment face opposition and/or 
litigation. The Clean Power Plan is no different and was stayed by the Supreme Court. 
However, it will see its day in court and EPA remains fully confident in its legal merits. 
While the courts review the plan, and during the stay, no state is required to comply with it. 
However, many states and tribes have indicated they plan to move forward voluntarily to 
reducing carbon pollution from power plants. They have asked the agency to continue to 
develop tools to support them in their voluntary efforts. We are. 

As we look to the future, let's take stock of what we've done-we've taken action to cut 
carbon pollution from power plants, production of a new generation of clean 
cars and trucks, fostered a global 
climate change agreement, and so much more. These actions are rooted in science, codified 
in our laws, and broadly supported by our citizens. And they will make a difference! I'm 
excited for what the future holds. At EPA we remain ready to take advantage of smart and 
effective opportunities to safeguard public health and the environment for this generation 
and those that follow. 

Melissa J. Harrison 

Deputy Associate Administrator 

Office of Public Affairs 

U.S. Environmental Protection Agency 

Office: (202) 564-8421 

Mobile :i ___ P_e~-so·~·ai ___ Ce-ii/e~-aii-·1 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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Elbert Lin 
Solicitor General 
State Capitol Building 1, Room 26-E 
Charleston, WV 25305 

Dear Mr. Lin: 

Thank you for your letter of August 1, 2016, requesting an extension of the comment period for 
the Clean Energy Incentive Program (CEIP) Design Details proposed rule until 60 days after the 
stay of the Clean Power Plan (CPP) is lifted. We are continuing to consider your request. In the 
interim, please note that separately we have announced, via a notice to be published in the 
Federal Register and placed on the CPP website: till~/jyy_~~I!fbZQYJ5clg:LIIQ~'ffi2illlf1Lrl!Q12ill'~ 
[l!!s,:_::J:~IIJJ:~!l2::~~Jg~~!llii on August 25, 2016 that we are extending the comment period on 
this proposal until November 1, 2016. 

Again, thank you for your letter. I appreciate the opportunity to be of service. 

Sincerely, 

Janet G. McCabe 
Acting Assistant Administrator 
Office of Air and Radiation 

ED_000948_00009464-00001 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cyran, Carissa 
Thur 7/28/2016 10:01:48 PM 
E-folder for Friday, July 29, 2016 

8:30 am - 9:00 am Management Roundtable - 5400 

10:00 am - 10:30 am Region Meeting with Eric Wortman - 5400 

11:00 am -11:30 am Scheduling Meeting- 5400 

11:30 am- 12:00 pm 3rd Concurrence Discussion- 5415 

12:30 pm - 1:00 pm Meeting RE: Climate Action Plan -Administrator's Office 

2:00pm- 3:00pm CTG Discussion- 5400 

5:30 pm - 6:00 pm General Discussion -Administrator's Office 

ED_ 000948 _ 00009626-00001 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cyran, Carissa 
Mon 7/25/2016 9:46:34 PM 
E-folder for Tuesday, July 26, 2016 

8:30 am - 9:00 am Management Roundtable - 5400 

9:00am-9:30am Meeting with Advanced Energy Economy- Aim Conference room 

9:30am -10:00 am Motorpool with the Administrator 

10:00 am -11:00 am CPP and Vehicles Meeting- Brian Deese's Office 

11:00 am - 11:30 am Motorpool with the Administrator 

1:00 pm - 2:00 pm GHG EGU CPP Emission Guidelines Petition Requests - 5400 

2:00 pm - 3:40 pm HOLD 

3:45pm- 4:00pm Clean Energy Policy and CPP Discussion with Adam Scheps- 5415 

4:10pm~ 5:00pm Fo!!O\AJ~up on leakage \AJith FERC ~ 5415 

6:00 pm - 7:00 pm Private Event 

ED_ 000948 _ 00009656-00001 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; 
Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Millett, John[Millett.John@epa.gov] 
From: Zenick, Elliott 
Sent: Tue 7/12/2016 1:58:27 PM 
Subject: RE: WSJ L TE --USE THIS VERSION 

From: McCabe, Janet 
Sent: Tuesday, July 12, 2016 9:22AM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Goffman, Joseph 
<Goffman.Joseph@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ L TE -- USE THIS VERSION 

i::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::~~:;::::~:::::::::~:~:~:.!:~:~:f~:~:~y:~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::J 

The Truth about Biomass 

Mr. Dale's opinion piece "Old MacDonald Had a ... Climate Offender" paints a picture of the 
Clean Power Plan- and the underlying science- that is far from reality. First, EPA's Clean 
Power Plan, which is stayed while legal challenges proceed, applies to power plants, not farms. 
Under the program, states determine their own strategies for cutting carbon emissions from 
power plants, including the opportunity to use qualified biomass in place of fossil fuels. The 
agency recognizes that a wide range of agricultural and forest biomass can provide carbon 
benefits, including controlling atmospheric carbon dioxide levels. Contrary to Mr. Dale's claim 
that this program creates an "unjustified carbon tax," it actually creates a market for biomass and 
an economic opportunity for American farmers. Second, the article's his basic premise that 
biogenic emissions cannot contribute to climate change is out of step with the science. Peer
reviewed scientific literature reflects that all carbon emissions (both biogenic and fossil) once in 
the atmosphere drive climate change equally and endanger public health and welfare. 

ED_000948_00009714-00001 
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Mr. Dale also ignores the fact that determining how emissions from using biomass at power 
plants impacts atmospheric carbon levels is a complex scientific question - one that must take 
into account the way biomass is produced and, in some cases, what would happen to the biomass 
if it is not used for energy. This is exactly why EPA is in the midst of a very open and public 
process, working with the agency's independent Science Advisory Board, to explore this topic. 
We've invited input from all stakeholders to help find policy solutions that are based on sound 
science, provide states with a clear path for using biomass and protect our health and climate for 
future generations. 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 9:20AM 
To: McCabe, Janet <M~~~ill..§t!@~1lil.Q::l> Goffman, Joseph <§Qff!TI£Jll!~Qlli@_§~.9Q{> 
Cc: Harrison, Melissa <!J@I!i§!;;[lJ~li§.§~~2£:.9Qif.> Ohrel, Sara 

Mi!!ett, John <J:~Llilli1LM~~2£:.9QI{> 

Subject: RE: WSJ L TE -- USE THIS VERSION 

The Truth about Biomass 

Ex.5 -Deliberative 

ED_000948_00009714-00002 
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Ex.5 -Deliberative 

From: McCabe, Janet 
Sent: Tuesday, July 12, 2016 8:41AM 

Goffman, Joseph 

Ohrel, Sara 
Millett, John <M~~lli!J@§~,my_> 

Subject: RE: WSJ L TE -- USE THIS VERSION 

The Truth about Biomass 

Ex.5 -Deliberative 

ED_000948_00009714-00003 
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Ex.S - Deliberative 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:23AM 
To: Gottman, Joseph 
Cc: Harrison, Melissa <ti~L§QJ~~lli@~Ul!"l:L> Ohrel, Sara 
Deluca, Isabel <Q:~~~~l@!~l.:Q(:;~ Millett, John <M~:!:LJQQ]l@~~QY> 

Subject: RE: WSJ L TE -- USE THIS VERSION 

Same as below except incorporates Janet's edits. I didn't take the edit to the first 
sentence (though I did like it) and I walked Joe's initial edit back a bit. If I'm being too 
much of a nervous nelly, let me know. 

Melissa, let me know if you have any edits and/or what the next step is. 

The Truth about Biomass 

Ex.S -Deliberative 

ED_000948_00009714-00004 
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Ex.5 -Deliberative 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:15AM 
To: Goffman, Joseph <§Qffi!@!b!!2§.§M~ffi.QQ:~> McCabe, Janet <MfQ~~!.!J£t@~l:ill1Y 
Cc: Harrison, Melissa <t!m:ri§QM~~~~EU;IQY::: Ohrel, Sara 
Deluca, Isabel Millett, John <M~!L!Qh]J@~~QY::: 

Subject: RE: WSJ l TE 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:12AM 
To: Goffman, Joseph <§Qffi!@!b!!2§.§M~ffi.QQ:~> McCabe, Janet <M~~~m.§1@~~QY> 
Cc: Harrison, Melissa <t!.§!Ii§QM~~rug~EU;IQY Ohrel, Sara 
Deluca, Isabel :::_lli~@~~@5~:.92Y? Millett, John <M~!L!Qh]J@~~QY::: 

Subject: RE: WSJ l TE 

ED_000948_00009714-00005 
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The Truth about Biomass 

Ex.S -Deliberative 

From: Goffman, Joseph 
Sent: Monday, July 11, 2016 4:44PM 
To: Drinkard, And rea < Q'1J:!nn,!s!·ar:rgl!::!_!QD~gm~:.9QY> 

Cc: Harrison, Melissa <ljS![[!§QI!:J}~~~~ruiQY> 
Deluca, Isabel :::~~~~~tl@~~IQY> 
John <Mtl!§tlb!Q~~~l.QY> 
Subject: RE: WSJ L TE 

ED_000948_00009714-00006 
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From: Drinkard, Andrea 
Sent: Monday, July 11, 2016 4:32PM 
To: McCabe, Janet <M~~~ill.§::t@@'!:.QQ':L> 
Cc: Goffman, Joseph <§Qffi:l:@Ibls~~~Q.£:_~~> Harrison, Melissa 

Subject: RE: WSJ L TE 

Ex.5 -

Deluca, Isabel 
Qlili_.Qrl!§@W:@WL.ilirY_> Millett, John 

~7---'--'-

Deliberative 
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Ex.S -Deliberative 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, And rea <Qidill@rl~ru:!!E§@~UJ!':lt::. 
Cc: Goffman, Joseph <§Qlli!!Brl:JS~~~~~~> 

<Mlli~21:l!l@~JIQY> 

Subject: Re: WSJ L TE 

Ashley, Jackie 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· ! i 

I Ex. 5 -Deliberative I 
! i 
! ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

wrote: 

I'll work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 

(o) 202.564.1601 

wrote: 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

l_ _______________________________________________________________ ~-~~---~--~---~-~-~-~-~-~-~-~-~i_Y._~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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Sent from my iPhone 

On JuliO, 2016, at 10:14 PM, Goffman, Joseph wrote: 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

I Ex. 5 - Deliberative I 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea 
wrote: 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
i i 

i Ex. 5 - Deliberative i 
i i 

!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 

Joe/Janet, thoughts? 

Andrea Drinkard 

(o) 202.564.1601 

(c)! Personal Cell/email ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
l::ill!ruiQ!!Msllililifi!W121tlll!Y::: wrote: 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

ED_000948_00009714-00009 
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PHOTO: BLOOMBERG NEWS 

SHARE 

~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

By 
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Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resulting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 

ED_000948_00009714-00011 
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exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobile:! Personal Cell/email ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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To: Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Millett, John[Millett.John@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: McCabe, Janet 
Sent: Tue 7/12/2016 1:22:23 PM 
Subject: RE: WSJ L TE --USE THIS VERSION 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 
i ! 

i Ex. 5 - Deliberative i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

The Truth about Biomass 

Mr. Dale's opinion piece "Old MacDonald Had a ... Climate Offender" paints a picture of the 
Clean Power Plan- and the underlying science- that is far from reality. First, EPA's Clean 
Power Plan, which is stayed while legal challenges proceed, applies to power plants, not farms. 
Under the program, states determine their own strategies for cutting carbon emissions from 
power plants, including the opportunity to use qualified biomass in place of fossil fuels. The 
agency recognizes that a wide range of agricultural and forest biomass can provide carbon 
benefits, including controlling atmospheric carbon dioxide levels. Contrary to Mr. Dale's claim 
that this program creates an "unjustified carbon tax," it actually creates a market for biomass and 
an economic opportunity for American farmers. Second, the article's his basic premise that 
biogenic emissions cannot contribute to climate change is out of step with the science. Peer
reviewed scientific literature reflects that all carbon emissions (both biogenic and fossil) once in 
the atmosphere drive climate change equally and endanger public health and welfare. 

Mr. Dale also ignores the fact that determining how emissions from using biomass at power 
plants impacts atmospheric carbon levels is a complex scientific question - one that must take 
into account the way biomass is produced and, in some cases, what would happen to the biomass 
if it is not used for energy. This is exactly why EPA is in the midst of a very open and public 
process, working with the agency's independent Science Advisory Board, to explore this topic. 
We've invited input from all stakeholders to help find policy solutions that are based on sound 
science, provide states with a clear path for using biomass and protect our health and climate for 
future generations. 
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From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 9:20AM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ L TE -- USE THIS VERSION 

The Truth about Biomass 

-Deliberative 

ED_ 000948 _ 00009715-00002 
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From: McCabe, Janet 
Sent: Tuesday, July 12, 2016 8:41AM 
To: Drinkard, Andrea <QJ~~!AQQ!::§@@§~,.ggy> Goffman, Joseph 

Ohrel, Sara 
Millett, John <M~~lli!J@§~m_y_> 

Subject: RE: WSJ L TE -- USE THIS VERSION 

The Truth about Biomass 

I=Y __ ,,. 5 -Deliberative 

ED_ 000948 _ 00009715-00003 
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Subject: RE: WSJ L TE -- USE THIS VERSION 

Same as below except incorporates Janet's edits. I didn't take the edit to the first 
sentence (though I did like it) and I walked Joe's initial edit back a bit. If I'm being too 
much of a nervous nelly, let me know. 

Melissa, let me know if you have any edits and/or what the next step is. 

The Truth about Biomass 

Ex.S -Deliberative 

ED_ 000948 _ 00009715-00004 
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r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E-x·~·-s-·~·-oei"ib_e.raiiv·e-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:15AM 
To: Goffman, Joseph <§Qff!lli!!ll.!~12lli~Nill2:~> McCabe, Janet <Mf.Q~~~t@~l:ill1Y 
Cc: Harrison, Melissa <.t!~l§QilJ\Llm~ruQ;~rui.QY> Ohrel, Sara 
Deluca, Isabel Millett, John <M~!LlQtlJJ.@~~QY> 

Subject: RE: WSJ l TE 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:12AM 
To: Goffman, Joseph <§Qff!lli!!ll.!~12lli~Nill2:~> McCabe, Janet <Mf.Q~~~t@~l:ill1Y 
Cc: Harrison, Melissa <.t!~l§QilJ\Llm~ruQ;~rui.QY> Ohrel, Sara 
Deluca, Isabel Millett, John <M~!LlQtlJJ.@~~QY> 

Subject: RE: WSJ l TE 

The Truth about Biomass 

Ex.S -Deliberative 

ED_ 000948 _ 00009715-00005 
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Ex.5 -Deliberative 

From: Drinkard, Andrea 
Sent: Monday, July 11, 2016 4:32PM 
To:McCabe,Janet<M~~~~~~~~) 
Cc: Goffman, Joseph <~2ff!:l:@I~~m@§~my> Harrison, Melissa 

Qb[§~~~ri_> Deluca, Isabel 
Millett, John 

Subject: RE: WSJ L TE 

ED_ 000948 _ 00009715-00006 
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Ex.S -Deliberative 

ED_ 000948 _ 00009715-00007 
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From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, Andrea :::Qj~~;l8n9J~@~Lru"lt> 
Cc: Goffman, Joseph <§<Qff!:ngr~~~~~~[> Harrison, Melissa 

<Mllliill.l.Qtlr:l@J~Qt Benenati, Frank 
<Q§!lJ~~~i@§!QJ~QY::: Ashley, Jackie 

Subject: Re: WSJ L TE 

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
! i 

i Ex. 5 - Deliberative i 
! ! 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

wrote: 

I'll ·work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 

(o) 202.564.1601 

c c) r-~~-;~~-~~~-~~-~~;~~~-i·~-1 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

wrote: 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~-~-~--~--~-.!?.~l_i~-~-~~~~.Y.-~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·__i 
Sent from my iPhone 

On JuliO, 2016, at 10:14 PM, Goffman, Joseph wrote: 

!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~-~-~---~---~----~-~-~-~-~-~-~~~-i-~-~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 
Sent from my iPhone 

On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea 
wrote: 

Ex. 5 - Deliberative 
' ' L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

ED_ 000948 _ 00009715-00008 
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Joe/Janet, thoughts? 

Andrea Drinkard 

(o) 202.564.1601 

( C) J Personal Cell/email i 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
J::li!IruiQ!lM~iliill~llih:WC> wrote: 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

ED_ 000948 _ 00009715-00009 
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PHOTO: BLOOMBERG NEWS 

SHARE 

~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

By 

ED_ 000948 _ 00009715-0001 0 
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Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resulting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 

ED_000948_00009715-00011 
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exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobile: r·-~-~~~~~-~~--~~;·~-;~-;~·ii-·i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---·~ 

ED_ 000948 _ 00009715-00012 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Millett, John[Millett.John@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: Drinkard, Andrea 
Sent: Tue 7/12/2016 1:20:03 PM 
Subject: RE: WSJ L TE --USE THIS VERSION 

The Truth about Biomass 

Ex.S -Deliberative 

ED_ 000948 _ 00009716-00001 
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From: McCabe, Janet 
Sent: Tuesday, July 12, 2016 8:41AM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Goffman, Joseph 
<Goffman.Joseph@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ L TE -- USE THIS VERSION 

The Truth about Biomass 

Ex.S -Deliberative 

From: Drinkard, Andrea 

ED_000948_00009716-00002 
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Sent: Tuesday, July 12, 2016 8:23AM 
To: Goffman, Joseph McCabe, Janet <M~~~m.§1@~~QY> 
Cc: Harrison, Melissa <ti~L§QJ~~lli@~Ul!"l:L> Ohrel, Sara 
Deluca, Isabel Millett, John <M~:!:LJQQ]l@~~QY> 

Subject: RE: WSJ L TE -- USE THIS VERSION 

Same as below except incorporates Janet's edits. I didn't take the edit to the first 
sentence (though I did like it) and I walked Joe's initial edit back a bit. If I'm being too 
much of a nervous nelly, let me know. 

Melissa, let me know if you have any edits and/or what the next step is. 

The Truth about Biomass 

Ex.S -Deliberative 

ED_000948_00009716-00003 
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From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:15AM 
To: Goffman, Joseph McCabe, Janet <M~~~ll§1@~~QY> 
Cc: Harrison, Melissa <t:!.f!rrl§QD..J.d.§tll§§!~~ru!QY Ohrel, Sara 
Deluca, Isabel <Q:~~~~L@!~[:ill;~ Millett, John <M~:!:LJQQ]l@~~QY> 

Subject: RE: WSJ L TE 

Subject: RE: WSJ L TE 

The Truth about Biomass 

Ex.5 -Deliberative 

ED_000948_00009716-00004 
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Ex.5 -Deliberative 

From: Drinkard, Andrea 
Sent: Monday, July 11, 2016 4:32PM 
To: McCabe, Janet <M~~~ll§i!@@1UlQJL> 
Cc: Goffman, Joseph <QQff!I@.!LJ~?Qb@5ll.§l:.9_(;r:::t? Harrison, Melissa 

Deluca, Isabel 

~~~~~~::~~e Millett, John 

Subject: RE: WSJ L TE 

ED_ 000948 _ 00009716-00005 
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Ex.5 -Deliberative 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, And rea :::_Qr:if:ili]llit..8J}Q[~@.§gmy_> 

ED_000948_00009716-00006 



FOIA EPA-HQ-2016-009655 

Harrison, Melissa 
Benenati, Frank 

<Q!fu~~!l2§l@§!.mill':!t> Ashley, Jackie 

Subject: Re: WSJ L TE 

~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I Ex. 5 - Deliberative I 
! ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

wrote: 

I'll work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 

(o) 202.564.1601 

c c) i-·p-~;;~-~~1"-c~li/~-~~-i-;-i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-} 

On Jul 11, 2016, at 4:39AM, McCabe, Janet wrote: 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

' ' 
! Ex. 5 - Deliberative i 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Sent from my iPhone 

On JuliO, 2016, at 10:14 PM, Goffman, Joseph wrote: 

r--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-Ex:·~·-·-·s-·-·=·-·-ri(iiTti(~ir-aii·v-e·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Sent from my iPhone 

On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea 
wrote: 

~----------Ex:---s---=--o-entieraHve---------1 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Joe/Janet, thoughts? 

ED_000948_00009716-00007 
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Andrea Drinkard 

(o) 202.564.1601 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

(c)! Personal Cell/email i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
wrote: 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

ED_000948_00009716-00008 
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PHOTO: BLOOMBERG NEWS 

SHARE 

~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

By 

ED_000948_00009716-00009 
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Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resulting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 

ED_000948_00009716-00010 
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exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Office: ~~~~±±.1 

Mobile :!-·P·~-;~~-~-~-i--c~ili~-~~i-i-·1 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

ED_000948_00009716-00011 
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To: Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Millett, John[Millett.John@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: McCabe, Janet 
Sent: Tue 7/12/2016 1:16:14 PM 
Subject: RE: WSJ L TE --USE THIS VERSION 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 9:07AM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ L TE -- USE THIS VERSION 

From: McCabe, Janet 
Sent: Tuesday, July 12, 2016 8:41AM 
To: Drinkard, And rea <Qir1r!!@IJ::leffi[§_§!@§!mill':li.> Goffman, Joseph 

Ohrel, Sara 
Millett, John <M~~lli!J@§~,my_> 

Subject: RE: WSJ L TE -- USE THIS VERSION 

The Truth about Biomass 

Ex.5 -Deliberative 

ED_ 000948 _ 00009717-00001 



FOIA EPA-HQ-2016-009655 

Ex.S -Deliberative 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:23AM 
To: Goffman, Joseph <§2ff!:lli!!lJJ~m@§tf@:.9.QY> McCabe, Janet :::M!~~~!.!J.S!.!@~ill~ 
Cc: Harrison, Melissa <tif!ITJL§QJD.JY!.!ill~@~ill~> Ohrel, Sara 
Deluca, Isabel Millett, John <M~:tlJQhJJ@~~QY> 

Subject: RE: WSJ L TE -- USE THIS VERSION 

Same as below except incorporates Janet's edits. I didn't take the edit to the first 
sentence (though I did like it) and I walked Joe's initial edit back a bit. If I'm being too 
much of a nervous nelly, let me know. 

Melissa, let me know if you have any edits and/or what the next step is. 

The Truth about Biomass 

ED_000948_00009717-00002 
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Ex.S -Deliberative 

Subject: RE: WSJ L TE 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:12AM 
To: Goffman, Joseph <§Qff!lli!!ll.!2§§M~Nill2:~> McCabe, Janet <Mf.Q~~~t@~l:ill1Y 
Cc: Harrison, Melissa <t!.§!!Ii§QMdm~§.@~ruiQY> Ohrel, Sara 
Deluca, Isabel Millett, John <Mlll§!L!Q!]l@~~QY> 

ED_000948_00009717-00003 
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Subject: RE: WSJ L TE 

The Truth about Biomass 

Ex.S -Deliberative 

ED_000948_00009717-00004 
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From: Goffman, Joseph 
Sent: Monday, July 11, 2016 4:44PM 
To: Drinkard, Andrea <Q[!J]]g:rrg:Jlill_Q~!@§Q!~QJL> McCabe, Janet <M~~U~~~@J~:> 
Cc: Harrison, Melissa <!:jE!J~[h!~~~~~gg:y_> Ohrel, Sara 
Deluca, Isabel OAR Briefings 
John Zenick, Elliott 
Subject: RE: WSJ l TE 

From: Drinkard, Andrea 
Sent: Monday, July 11, 2016 4:32PM 
To: McCabe, Janet <M~§lli~:rrl§~~f!.gQJL> 
Cc: Goffman, Joseph <§Qff!J:@.rl:JQ§§mJ]@Sm§L:ill'J'::L> Harrison, Melissa 

Deluca, Isabel 
QtJ3__J2ri~!.9§'@§§:9Q'!.> Millett, John 

Subject RE: 'vVSJ L TE 

Ex.5 -Deliberative 

ED_ 000948 _ 00009717-00005 
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Ex.S -Deliberative 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, And rea <Qidill@rl~ru:!!E§@~UJ!':lt::. 
Cc: Goffman, Joseph <§Qlli!!Brl:JS~~~~~~> Harrison, Melissa 

<Mlli~2tl!l@~JIQY> Benenati, Frank 
Ashley, Jackie 

Subject: Re: WSJ L TE 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I Ex. 5 - Deliberative I 

'seiii£roill._illy.TPii-oi1e-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·: 

wrote: 

I'll work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 

(o) 202.564.1601 

ED_000948_00009717-00006 
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~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
' ' 

(c)! Personal Cell/email ! 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

wrote: 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

' ' 
! Ex. 5 - Deliberative ! 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Sent from my iPhone 

On JuliO, 2016, at 10:14 PM, Goffman, Joseph wrote: 

Ex. 5 - Deliberative 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea 
wrote: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·r 
i i 

i Ex. 5 - Deiiberative i 
i i 

t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Joe/Janet, thoughts? 

Andrea Drinkard 

(o) 202.564.1601 
:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

(c) i Personal Cell/email ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
wrote: 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

ED_000948_00009717-00007 
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Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

PHOTO: BLOOMBERG NEWS 

SHARE 

~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------
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~.-----.-----.-----.-----.-----.-----.-----

·--------

By 

Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resulting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

ED_000948_00009717-00009 
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The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 
exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Mobile:! Personal Cell/email ! 
i . 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Millett, John[Millett.John@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: Drinkard, Andrea 
Sent: Tue 7/12/2016 1:07:13 PM 
Subject: RE: WSJ L TE --USE THIS VERSION 

From: McCabe, Janet 
Sent: Tuesday, July 12, 2016 8:41AM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Goffman, Joseph 
<Goffman.Joseph@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ L TE -- USE THIS VERSION 

The Truth about Biomass 

Ex.S -Deliberative 

ED_ 000948 _ 00009718-00001 
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Ex.S - Deliberative 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:23AM 
To: Goffman, Joseph <§Q!f!!@!~~M~lli!:ilQ:~> McCabe, Janet <M.~~~ll§1@~~QY> 
Cc: Harrison, Melissa <tlf!W§2!1M~~@§~JN1f.> Ohrel, Sara 
Deluca, Isabel Millett, John <M~!L!Qh]J@~~QY> 

Subject: RE: WSJ L TE -- USE THIS VERSION 

Same as below except incorporates Janet's edits. I didn't take the edit to the first 
sentence (though I did like it) and I walked Joe's initial edit back a bit. If I'm being too 
much of a nervous nelly, let me know. 

Melissa, let me know if you have any edits and/or what the next step is. 

The Truth about Biomass 

Ex.S -Deliberative 

ED_000948_00009718-00002 
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Ex.S -Deliberative 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:15AM 
To: Goffman, Joseph McCabe, Janet <M~~~ll§1@~~QY> 
Cc: Harrison, Melissa <t:!.f!rrl§QD..J.d.§tll§§!~~ru!QY Ohrel, Sara 
Deluca, Isabel <Q:~~~~L@!~[:ill;~ Millett, John <M~:!:LJQQ]l@~~QY> 

Subject: RE: WSJ L TE 

Subject: RE: WSJ L TE 

ED_000948_00009718-00003 
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The Truth about Biomass 

Ex.5 -Deliberative 

From: Drinkard, Andrea 

ED_000948_00009718-00004 
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Subject: RE: WSJ L TE 

Ex.S -

Harrison, Melissa 
Deluca, Isabel 

Q/:~Qtl§!illill..§'@§~my_> Millett, John 
~7---'--'-

Deliberative 

ED_ 000948 _ 00009718-00005 
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~-----------------E-x::---s---=--tlefnie-rat-.-v-e----------------1 
t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, And rea :::Q!irll5cSillL8JJ9I~~.Q?!JJQ\f.> 
Cc: Goffman, Joseph <§Qff!:!!Brl:Js~~~~~~> Harrison, Melissa 

<Ml!l!ill.JQ~~QY Benenati, Frank 
<Q§!lJ~~~i@§!QJ~QY::: Ashley, Jackie 

Subject: Re: WSJ L TE 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 
i ! 

! Ex. 5 - Deliberative ! 
! ~ 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

wrote: 

I'll work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 

(o) 202.564.1601 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 

(c)! Personal Cell/email i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

On Jul 11, 2016, at 4:39AM, McCabe, Janet wrote: 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E·x~·-·s-·-~·-oe-iTile"l~ative·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

wrote: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

! Ex. 5 - Deliberative i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

Sent from my iPhone 

ED_000948_00009718-00006 
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On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea <Q:dn}gm:lAllill~frkm!JgQY• 
wrote: 

1Ex.5 - Deliberative I 
!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Joe/Janet, thoughts? 

Andrea Drinkard 

(o) 202.564.1601 
-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

(c) ~ Personal Cell/email i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
l::ill!ruiQ!!Msllililifi!W121tlll!Y::: wrote: 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

ED_000948_00009718-00007 
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PHOTO: BLOOMBERG NEWS 

SHARE 

~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

By 

ED_000948_00009718-00008 
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Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resulting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 

ED_000948_00009718-00009 
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exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobile rp~-~~~~-~i-·c~"ll-/~-;~-i-1-·1 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~ 
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To: Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Millett, John[Millett.John@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: McCabe, Janet 
Sent: Tue 7/12/2016 12:41:16 PM 
Subject: RE: WSJ L TE --USE THIS VERSION 

The Truth about Biomass 

Ex.S -Deliberative 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:23AM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov>; McCabe, Janet <McCabe.Janet@epa.gov> 

ED_ 000948 _ 00009719-00001 
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Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ L TE -- USE THIS VERSION 

Same as below except incorporates Janet's edits. I didn't take the edit to the first 
sentence (though I did like it) and I walked Joe's initial edit back a bit. If I'm being too 
much of a nervous nelly, let me know. 

Melissa, let me know if you have any edits and/or what the next step is. 

The Truth about Biomass 

Ex.5 -Deliberative 

ED_000948_00009719-00002 
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From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:15AM 
To: Goffman, Joseph <§Q1f!!l§!:LJ.!2§.§.Qtli~J2.£:_QQ~> McCabe, Janet <M.~~~ll.§1@Sill!~QY> 
Cc: Harrison, Melissa <t!~l§QilJ\Llm~ruQ;~ruiQY> Ohrel, Sara 
Deluca, Isabel Millett, John <M~!LlQtlJJ@~~QY> 

Subject: RE: WSJ l TE 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:12AM 
To: Goffman, Joseph <§Q1f!!l§!:LJ.!2§.§.Qtli~J2.£:_QQ~> McCabe, Janet <M.~~~ll.§1@Sill!~QY> 
Cc: Harrison, Melissa <t!~l§QilJ\Llm~ruQ;~ruiQY> Ohrel, Sara 
Deluca, Isabel Millett, John <M~!L!Qh]J@~~QY> 

Subject RE: 'vVSJ L TE 

The Truth about Biomass 

Ex.5 -Deliberative 

ED_000948_00009719-00003 
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Ex.S -Deliberative 

Fmm: Goffman, Joseph 
Sent: Monday, July 11, 2016 4:44PM 
To: Drinkard, And rea ::: _Q1J:!·in1!sJar:r.QJ:;J_lQD~~~my> 
Cc: Harrison, Mel iss a <ljS![[!§QII.:J}d§tl!§§~~rulQY 
Deluca, Isabel <Q5!bJ~!l§.~illQ~@JJ:QY: 
John <MJ~lJQtl!:lli~@Jlg:y_> 
Subject: RE: WSJ l TE 

From: Drinkard, Andrea 
Sent: Monday, July 11, 2016 4:32PM 
To:McCabe,Janet<M~~~~~~~QY> 
Cc: Goffman, Joseph <QQffl:!:l§.!l.J£§!Wl@~::ui9:Y._> Harrison, Melissa 

Qb[§~~~ri_> Deluca, Isabel 
Millett, John 

Subject: RE: WSJ l TE 

ED_000948_00009719-00004 
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Ex.S -Deliberative 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, Andrea <_QI)_Qrin'!sJ·~r.QJ::1_lQ.!J~~N:9QY> 
Cc: Goffman, Joseph <§!2ff!:!J.£!~;?_§§ffi@§~my::. Harrison, Melissa 

Benenati, Frank 

ED_ 000948 _ 00009719-00005 



FOIA EPA-HQ-2016-009655 

Ashley, Jackie 

Subject: Re: WSJ L TE 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 
i ! 

I Ex. 5- Deliberative I 
! ~ 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Sent from my iPhone 

On Julll, 2016, at 6:35AM, Drinkard, Andrea 

I'll work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 

(o) 202.564.1601 
---------------------' ' 

(c) i Personal Cell/email ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

wrote: 

Sent from my iPhone 

wrote: 

1-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

i Ex. 5 - Deliberative ! 
!.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

Sent from my iPhone 

On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea 
wrote: 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

' ' 

i Ex. 5- Deliberative i 
i i 

!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Joe/Janet, thoughts? 

ED_000948_00009719-00006 
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Andrea Drinkard 

(o) 202.564.1601 

c c fj;~;~~~~i--c~l-li-~~-~-i·;·-~ 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
l::ill!ruiQ!!Msllililifi!W121tlll!Y::: wrote: 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

ED_000948_00009719-00007 
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PHOTO: BLOOMBERG NEWS 

SHARE 

~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

By 

ED_000948_00009719-00008 
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Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resulting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 

ED_000948_00009719-00009 
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exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobile :r·--P~~~-~~-~-~--c-~l·ll~-~-~i·;·-l 
!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

ED_000948_00009719-00010 
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To: Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Deluca, lsabei[Deluca.lsabel@epa.gov]; 
Millett, John[Millett.John@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov] 
From: Ohrel, Sara 
Sent: Tue 7/12/2016 12:38:02 PM 
Subject: RE: WSJ L TE --USE THIS VERSION 

Ex.S -Deliberative 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:23AM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov>; McCabe, Janet <McCabe.Janet@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ L TE -- USE THIS VERSION 

Same as below except incorporates Janet's edits. I didn't take the edit to the first 
sentence (though I did like it) and I walked Joe's initial edit back a bit. If I'm being too 
much of a nervous nelly, let me know. 

ED_ 000948 _ 00009720-00001 
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Melissa, let me know if you have any edits and/or what the next step is. 

The Truth about Biomass 

5 -Deliberative 

Subject: RE: WSJ L TE 

ED_ 000948 _ 00009720-00002 
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From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:12AM 
To: Goffman, Joseph <§Qff!lli!!l15~12lli~Nill2:e McCabe, Janet :::M_!~~~UJ§:!@~ill~ 
Cc: Harrison, Melissa <!j~i§QIJJ\Llm~§.@~ru!QY> Ohrel, Sara 
Deluca, Isabel Millett, John <M~:tlJQhJJ@~~QY> 

Subject: RE: WSJ L TE 

The Truth about Biomass 

Ex.S - Deliberative 

ED_ 000948 _ 00009720-00003 
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~-------------------Ex-:---s---=--t>einierailve-------------------1 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: Goffman, Joseph 
Sent: Monday, July 11, 2016 4:44 PM 
To: Drinkard, Andrea <Q!d!J!@[I~m~!@~~':fY> McCabe, Janet <MQQ~~§.ruillQ~~N'Y~> 
Cc: Harrison, Melissa <t!~!§QnJ~~~~EtfiQY> Ohrel, Sara 
Deluca, Isabel OAR Briefings 
John Zenick, Elliott 
Subject: RE: WSJ l TE 

From: Drinkard, Andrea 
Sent: Monday, July 11, 2016 4:32PM 
To: McCabe, Janet <M~~~ll§i!@@1UlQJL> 
Cc: Goffman, Joseph <QQff!I@.!LJ~?Qb@5ll.§l:.9_(;r:t> Harrison, Melissa 

Deluca, Isabel 

~~~~~~::~~e Millett, John 

Subject: RE: WSJ l TE 

ED_ 000948 _ 00009720-00004 
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Ex.S -Deliberative 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, Andrea :::Q.rir!lsc~lill.Qr§~~~gy_> 
Cc: Goffman, Joseph <§<Qff!:!!Brbi_<;~Qlli~~gmr> Harrison, Melissa 

Subject: Re: WSJ L TE 

<Mllliill.l.Qtlr:l@J~QY_ Benenati, Frank 
<Q!lli~~~l@!msl~~: Ashley, Jackie 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
i i 

1 Ex. 5 -Deliberative 1 

! ! 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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Sent from my iPhone 

On Jul 11, 2016, at 6:35AM, Drinkard, Andrea 

I'll work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 

(o) 202.564.1601 
~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 

(c) l.-~.=~~-~-~~-~-~-~1!'-~~~~l__j 
On Jul 11, 2016, at 4:39AM, McCabe, Janet ~M<~~11lllru~[!fU6QY• wrote: 

Sent from my iPhone 

wrote: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

! Ex. 5 - Deliberative ! 
!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Sent from my iPhone 

On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea 
wrote: 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Ex. 5 - Deliberative i 
! 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Joe/Janet, thoughts? 

Andrea Drinkard 

(o) 202.564.1601 
~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

' ' (ci Personal Cell/email i 
' ' i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
J::li!IruiQ!lM~iliill~llih:WC> wrote: 

FYI. Any reason to push back? 

ED_ 000948 _ 00009720-00006 
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Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

PHOTO: BLOOMBERG NEWS 

SHARE 

ED_ 000948 _ 00009720-00007 
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~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

By 

Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resulting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

ED_ 000948 _ 00009720-00008 
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The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 
exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobile:! Personal Cell/email i 
i i 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Millett, John[Millett.John@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: Drinkard, Andrea 
Sent: Tue 7/12/2016 12:23:20 PM 
Subject: RE: WSJ L TE --USE THIS VERSION 

Same as below except incorporates Janet's edits. I didn't take the edit to the first 
sentence (though I did like it) and I walked Joe's initial edit back a bit. If I'm being too 
much of a nervous nelly, let me know. 

Melissa, let me know if you have any edits and/or what the next step is. 

The Truth about Biomass 

Ex.S -Deliberative 

ED_000948_00009721-00001 
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From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:15AM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov>; McCabe, Janet <McCabe.Janet@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ l TE 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:12AM 
To: Goffman, Joseph <§Qffr!@!~~~@§tj::@:..9QY> McCabe, Janet :::M!~~~!.!J.S!.!@~ill~ 
Cc: Harrison, Melissa <tl.errl§QJ~l§ill§§.§!@§!lliill~> Ohrel, Sara 
Deluca, Isabel Millett, John <M~:tlJQhJJ@~~QY> 

Subject: RE: WSJ l TE 

The Truth about Biomass 

Ex.S -Deliberative 

ED_000948_00009721-00002 
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Ex.S -Deliberative 

From: Goffman, Joseph 
Sent: Monday, July 11, 2016 4:44 PM 
To: Drinkard, Andrea <QidJ:l!@[l~m~!@~l.Q!':IY_> McCabe, Janet <M~~U§illlliQ~@J~~> 
Cc: Harrison, Melissa <!::!E!!J:t§QnJ1m~lliQ;~ruiQY> Ohrel, Sara 
Deluca, Isabel OAR Briefings <;J!l_~J2r!mtW?.@~~gy_> 
John Zenick, Elliott 
Subject: RE: WSJ l TE 

From: Drinkard, Andrea 
Sent: Monday, July 11, 2016 4:32 PM 
To:McCabe,Janet<M~~~~~~~':IY_> 
Cc: Goffman, Joseph <§Qllilli!l:~~~~lli!:.Qm[> Harrison, Melissa 

Qtl[§~~~QY_ Deluca, Isabel 
QJ:JLQtl~!.9§'@§§:9Qy_> Millett, John 

_-;r _ _,_;,.l, 

Subject: RE: WSJ l TE 

ED_000948_00009721-00003 
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Ex.S -Deliberative 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, And rea <Qjr:li:Jl@riUm~t@~LQ!'JY_> 
Cc: Goffman, Joseph <QQffJJJ.?!tl:l2MmbW~L:ill1Y>; Harrison, Melissa 

ED_000948_00009721-00004 
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Subject: Re: WSJ L TE 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

! i 

i Ex. 5 - Deliberative i 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

wrote: 

I'll work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 

(o) 202.564.1601 
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 . . 
' ' (c)! Personal Cell/email ! 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Sent from my iPhone 

wrote: 

wrote: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·E·x:·~·-·-s-·-:-·-o-eifbe.raiiv·e·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea 
wrote: 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Ex. 5 - Deliberative i 
! 

~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Joe/Janet, thoughts? 

ED_000948_00009721-00005 
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Andrea Drinkard 

(o) 202.564.1601 

c c rp-;~~~~~-~-c~ili-~-~~-i-i-·1 
i_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
l::ill!ruiQ!!Msllililifi!W121tlll!Y::: wrote: 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

ED_000948_00009721-00006 
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PHOTO: BLOOMBERG NEWS 

SHARE 

~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

By 

ED_000948_00009721-00007 
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Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resulting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 

ED_000948_00009721-00008 



FOIA EPA-HQ-2016-009655 

exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobilerp-~-~~-~~~1"-c~l"li~~-~i·l-·l 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Millett, John[Millett.John@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: Drinkard, Andrea 
Sent: Tue 7/12/2016 12:14:40 PM 
Subject: RE: WSJ L TE 

From: Drinkard, Andrea 
Sent: Tuesday, July 12, 2016 8:12AM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov>; McCabe, Janet <McCabe.Janet@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; Millett, John <Millett.John@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ L TE 

The Truth about Biomass 

Ex.S -Deliberative 

ED_000948_00009722-00001 
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Ex.S -Deliberative 

From: Goffman, Joseph 
Sent: Monday, July 11, 2016 4:44PM 
To: Drinkard, Andrea <QnniSS!!:QJms;tm~~~JID~> 
Cc: Harrison, Melissa <!:j@!i§<;;~~li§§~~~.QQIL> 
Deluca, Isabel :::Q!:&1~~~li@~~!QY> 
John <M!!MLJQ~~;@Jl.QY> 
Subject: RE: WSJ l TE 

From: Drinkard, Andrea 
Sent: Monday, July 11, 2016 4:32PM 
To:McCabe,Janet:::M~~~~~~~9Qif_> 
Cc: Goffman, Joseph <§Qff!:n£r~~!2ill~~gm~> Harrison, Melissa 

~~]@§~Q'j_ Deluca, Isabel 
QP_!R_Qtl§illr~@§Llli!mY? Millett, John 

~7---'--'-

Subject: RE: WSJ l TE 

ED_000948_00009722-00002 
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Ex.S -Deliberative 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, And rea ""QlJ:i·in·!si~·.QJ:::JlQ!J~~lli!mY? 
Cc: Goffman, Joseph <§Qffrlli!l:~~~~~gmr> Harrison, Melissa 

<MJJl~illrl@~my_> Benenati, Frank 
Ashley, Jackie 

ED_000948_00009722-00003 
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Subject: Re: WSJ L TE 

~--------------------Ex-:---s--=---o-elnierathtf;--------------------1 
. ! 
L--·-·-·-·-·-·--·-·-·-·-·-·-·-·-·--·-·-·•·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

Sent from my iPhone 

wrote: 

I'll work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 

(o) 202.564.1601 

( c {.·~-~~~~~~~~·!.·~~~-i~l~-~~~~--~1] 

!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-Ex:-:-·s·-~·-o-eHiieraiive·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

wrote: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-Ei~-·-s-·-·:-·-·o·ern;-erativ-e·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Sent from my iPhone 

On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea 
wrote: 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
i i 

1 Ex. 5 -Deliberative 1 
i i 

!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.! 

Joe/Janet, thoughts? 

Andrea Drinkard 

ED_000948_00009722-00004 



FOIA EPA-HQ-2016-009655 

(o) 202.564.1601 
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

(c)! Personal Cell/email i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
l::ill:r!!Bill~~ill(fj~~QY::: wrote: 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

ED_000948_00009722-00005 
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PHOTO: BLOOMBERG NEWS 

SHARE 

~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

By 

ED_000948_00009722-00006 
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Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resulting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 

ED_000948_00009722-00007 
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exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

ED_000948_00009722-00008 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Millett, John[Millett.John@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: Drinkard, Andrea 
Sent: Tue 7/12/2016 12:12:28 PM 
Subject: RE: WSJ L TE 

The Truth about Biomass 

Ex.S -Deliberative 

ED_000948_00009724-00001 



FOIA EPA-HQ-2016-009655 

From: Goffman, Joseph 
Sent: Monday, July 11, 2016 4:44 PM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; McCabe, Janet <McCabe.Janet@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Ohrel, Sara <Ohrei.Sara@epa.gov>; 
Deluca, Isabel <Deluca.lsabel@epa.gov>; OAR Briefings <OAR_Briefings@epa.gov>; Millett, 
John <Millett.John@epa.gov>; Zenick, Elliott <Zenick.EIIiott@epa.gov> 
Subject: RE: WSJ L TE 

Subject: RE: WSJ L TE 

Ex.S -Deliberative 

ED_000948_00009724-00002 
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Ex.S -Deliberative 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 7:53AM 
To: Drinkard, And rea <Qidill@rl~ru:!!E§@~UJ!':lt::. 
Cc: Goffman, Joseph <§Qlli!!Brl:JS~~~~~~> Harrison, Melissa 

<Mlli~2tl!l@~JIQY> Benenati, Frank 
Ashley, Jackie 

Subject: Re: WSJ L TE 

.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
; 

1 Ex. 5 - Deliberative 
! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Sent from my iPhone 

wrote: 

I'll work with folks in OAP and OAQPS to pull something together this morning. 
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Andrea Drinkard 

(o) 202.564.1601 
~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

! i 

(c) i Personal Cell/email ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

Sent from my iPhone 

On JuliO, 2016, at 10:14 PM, Goffman, Joseph wrote: 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E·i·:-·-·g-·-·-:-·-·o-erril·e-riitive·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Sent from my iPhone 

On Jul 10, 2016, at 10:05 PM, Drinkard, Andrea 
wrote: 

~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

i Ex. 5 - Deliberative i 
! ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Joe/Janet, thoughts? 

Andrea Drinkard 

(o) 202.564.1601 

( c {~~-~~~-~~~--~~~-~~~~~-~] 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
J::li!IruiQ!lM~iliill~llih:WC> wrote: 

FYI. Any reason to push back? 

ED_000948_00009724-00004 
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Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental 
Protection Agency wants to regulate America's farms. 

PHOTO: BLOOMBERG NEWS 

SHARE 

~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------
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~.-----.-----.-----.-----.-----.-----.-----

·--------

.-----,-----,-----,-----,-----,-----,-----,-----

·--------

By 

Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is 
that the carbon in them, called biogenic carbon, came from the 
atmosphere. Biogenic carbon will return to the atmosphere when these 
products are consumed, such as when human beings eat bread and then 
breathe out the carbon dioxide resuiting from the breakdown of bread in 
the body. Biogenic carbon therefore cannot contribute to climate 
change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if 
they were the same as fossil-carbon emissions. They are not the same. 
Carbon atoms emitted by burning fossil fuels are, in effect, on a one
way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the 
atmosphere to make agricultural products are on a round trip from the 
atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make 
modem energy and bioproducts such as plastics from agricultural 
feedstocks by treating biogenic carbon like fossil carbon. As part of its 
approach, the EPA is now attempting to regulate "sustainability" in the 
farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic 
carbon emissions unless food processors (bakeries, brewers, grain 
processors) or energy producers (like utilities using seed hulls to 
produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the 
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proposed penalties go on for many pages in the proposed regulations. 
They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American 
farmers. 

The EPA is trying to put itself in charge of regulating farms-an 
outstanding example of "mission creep" and bureaucratic overreach. 
Regulating agriculture is not the EPA's job-we already have an 
Agriculture Department. The EPA's approach would demand proof of 
exactly which farm produced every pound of com, wheat, soy or 
cottonseed used by customers of those farms-a practical impossibility 
in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products 
that humans need, and to reduce and eventually eliminate dependence 
on fossil carbon. The aim is essential-the world will eventually run out 
of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they 
were identical is wrong at the most basic scientific level. America's 
farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of 
Chemical Engineers and of the American Institute of Medical and 
Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Office: ~I£L~~±±.l 

Mobile:r·-P~-;~-~~-~-~--c~l-lt~~-~i-1-·] 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
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To: Harrison, Melissa[Harrison.Melissa@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Millett, John[Millett.John@epa.gov]; Gottman, 
Joseph[Goffman.Joseph@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov] 
From: Zenick, Elliott 
Sent: Tue 7/12/2016 1:30:44 AM 
Subject: RE: Biomass CPP WSJ L TE jg.docx 

From: Harrison, Melissa 
Sent: Monday, July 11,2016 9:16PM 
To: Zenick, Elliott <Zenick.Elliott@epa.gov> 
Cc: McCabe, Janet <McCabe.Janet@epa.gov>; Millett, John <Millett.John@epa.gov>; 
Goffman, Joseph <Goffman.Joseph@epa.gov>; Ohrel, Sara <Ohrel.Sara@epa.gov>; DeLuca, 
Isabel <DeLuca.Isabel@epa.gov> 
Subject: Re: Biomass CPP WSJ LTE jg.docx 

Hey team-just landed. I'll hold until the morning. Let me know what you decide. Agree it's needs 
to be worked in rather than a footnote. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobiie r-p~~~~-~~~--C~j"jj-~-~-~-jj-·1 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

On Jul11, 2016, at 7:13PM, Zenick, Elliott wrote: 
~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

I Atty-Ciient I 
··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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From: McCabe, Janet 
Sent: Monday, July 11, 2016 9:01PM 
To: Zenick, Elliott <~J~UjsjtillJ.Qll(flJ,£ggqy:) 
Cc: Harrison, Melissa <ljlli!!L'L<:illJ~~~dSll1!ll&Y.• 

Goffman, Joseph 
DeLuca, Isabel <U~IJ9W~~e_gillJ;SQY• 

Subject: Re: Biomass CPP WSJ LTE jg.docx 

Ohrel, Sara 

I think a footnote on a letter to the editor would be pretty odd, but I'm not the professional 
in this area. 

Sent from my iPhone 

wrote: 

From: McCabe, Jan 
Sent: Monday, July 11, 2016 8:53PM 
To: Zenick, Elliott :::zr:,Tiujsji:JJJlQll{fili~zc;~Y: 
Cc: Harrison, Melissa 

Goffman, Joseph :::~211!IlillW~[illi!~[2'!JgQY 
DeLuca, Isabel ,g~~~~~~illJ~ 

Subject: Re: Biomass CPP WSJ LTE jg.docx 

Ohrel, Sara 

Elliott--would you be ok with it being worked into the letter in a way that doesn't 
sound awkward? 

Sent from my iPhone 

On Jul 11, 2016, at 8:23PM, Zenick, Elliott wrote: 

I had sent a note earlier that I think got lost in the shuffle. Is there any chance we 
could add our boiler plate footnote about the stay? 

Sent from my iPhone 

On Jul11, 2016, at 7:51PM, Harrison, Melissa 
wrote: 

ED_ 000948 _ 00009725-00002 
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I think this is great. If everyone is good, I'll send it to the LTE editor later 
tonight when I land. Thanks! Melissa 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobile r~~;~~~-~-~--~~·;;~~~~-i·;·-j 
!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---·~ 

On Jul 11, 2016, at 5:07PM, McCabe, Janet :::Jyt~~dill~flli;_lli!JgQY 
wrote: 

This is really good. 

I accepted Joe's edits and added a few of my own. I won't be offended 
if you don't like the change I suggested for the first sentence (I held 
myself back from working in references to "The Farmer in the 
Dale" .... ) 

<Biomass CPP WSJ L TE jg.docx> 
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To: Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Millett, John[Millett.John@epa.gov]; Gottman, 
Joseph[Goffman.Joseph@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov] 
From: Harrison, Melissa 
Sent: Tue 7/12/2016 1:15:34 AM 
Subject: Re: Biomass CPP WSJ L TE jg.docx 

Hey team-just landed. I'll hold until the morning. Let me know what you decide. Agree it's needs 
to be worked in rather than a footnote. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobile: i"-P~-~~-~~~~--c~~-~j~-~-~jj._! 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

wrote: 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 

i Atty-Ciient i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 9:01PM 
To: Zenick, Elliott <tJmi'::kJtllJillt(fili;:mLEQ:Y) 
Cc: Harrison, Melissa <tlfm[;llil:mJM_S;Jlli~~llihg!rt:::: 

Goffman, Joseph 
DeLuca, Isabel <J2~!JQW1!Qiilif~~NY· 

Subject: Re: Biomass CPP WSJ LTE jg.docx 

Ohrel, Sara 

I think a footnote on a letter to the editor would be pretty odd, but I'm not the professional 
in this area. 

ED_ 000948 _ 00009726-00001 
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Sent from my iPhone 

On Jul 11, 2016, at 8:59PM, Zenick, Elliott 

From: McCabe, Jan 
Sent: Monday, July 11, 2016 8:53PM 
To: Zenick, Elliott ::::.~m!!~tlilillJ@.I~~2Y 
Cc: Harrison, Melissa 

Goffman, Joseph 
DeLuca, Isabel 

Subject: Re: Biomass CPP WSJ LTE jg.docx 

wrote: 

Ohrel, Sara 

Elliott--would you be ok with it being worked into the letter in a way that doesn't 
sound awkward? 

Sent from my iPhone 

wrote: 

I had sent a note earlier that I think got lost in the shuffle. Is there any chance we 
could add our boiler plate footnote about the stay? 

Sent from my iPhone 

On Jul11, 2016, at 7:51PM, Harrison, Melissa 
wrote: 

I think this is great. If everyone is good, I'll send it to the LTE editor later 
tonight when I land. Thanks! Melissa 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobile fp~~~~~~~--c-~i-i/·~-~-~-ii-·1 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
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On Jul 11, 2016, at 5:07PM, McCabe, Janet ::::_Mill~.li!J~~llihfillY 
wrote: 

This is really good. 

I accepted Joe's edits and added a few of my own. I won't be offended 
if you don't like the change I suggested for the first sentence (I held 
myself back from working in references to "The Farmer in the 
Dale" .... ) 

<Biomass CPP WSJ L TE jg.docx> 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Harrison, Melissa[Harrison.Melissa@epa.gov]; Millett, John[Millett.John@epa.gov]; Gottman, 
Joseph[Goffman.Joseph@epa.gov]; Ohrel, Sara[Ohrei.Sara@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov] 
From: Zenick, Elliott 
Sent: Tue 7/12/2016 1:13:47 AM 
Subject: RE: Biomass CPP WSJ L TE jg.docx 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

! Atty-Ciient 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: McCabe, Janet 
Sent: Monday, July 11, 2016 9:01PM 
To: Zenick, Elliott <Zenick.Elliott@epa.gov> 
Cc: Harrison, Melissa <Harrison.Melissa@epa.gov>; Millett, John <Millett.John@epa.gov>; 
Goffman, Joseph <Goffman.Joseph@epa.gov>; Ohrel, Sara <Ohrel.Sara@epa.gov>; DeLuca, 
Isabel <DeLuca.Isabel@epa.gov> 
Subject: Re: Biomass CPP WSJ LTE jg.docx 

I think a footnote on a letter to the editor would be pretty odd, but I'm not the professional in this 
area. 

Sent from my iPhone 

On Jul 11, 2016, at 8:59PM, Zenick, Elliott 

From: McCabe, Jan 
Sent: Monday, July 11, 2016 8:53PM 
To: Zenick, Elliott <~J~UjsjtillJ.Qll(flJ,£ggqy:) 
Cc: Harrison, Melissa <ljlli!!L'L<:illJ~~~dSll1!ll&Y.• 

Goffman, Joseph 
DeLuca, Isabel <U~IJ9W~~e_gillJ;SQY• 

Subject: Re: Biomass CPP WSJ LTE jg.docx 

wrote: 

Ohrel, Sara 

Elliott--would you be ok with it being worked into the letter in a way that doesn't sound 
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awkward? 

Sent from my iPhone 

On Jul 11, 2016, at 8:23PM, Zenick, Elliott 

I had sent a note earlier that I think got lost in the shuffle. Is there any chance we 
could add our boiler plate footnote about the stay? 

Sent from my iPhone 

On Jul11, 2016, at 7:51PM, Harrison, Melissa wrote: 

I think this is great. If everyone is good, I'll send it to the LTE editor later tonight 
when I land. Thanks! Melissa 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

MobileJ Personal Cell/email i 
! ! 
t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

wrote: 

This is really good. 

I accepted Joe's edits and added a few of my own. I won't be offended if 
you don't like the change I suggested for the first sentence (I held myself 
back from working in references to "The Farmer in the Dale" .... ) 

<Biomass CPP WSJ L TE jg.docx> 

ED_ 000948 _ 00009727-00002 



FOIA EPA-HQ-2016-009655 

To: 
Cc: 
From: 
Sent: 
Subject: 

Harrison, Melissa[Harrison.Melissa@epa.gov] 
Goffman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea 
Mon 7/11/2016 12:18:51 PM 
Re:hey 

I think that makes sense. I'm sitting at Emily's desk covering the phones this morning give me a 
call at 564-7404 if you'd like to chat first thing, otherwise I'll call you later this morning. 

+Joe for awareness 

Andrea Drinkard 
(o) 202.564.1601 

( c {~~-;~-~~~-~-~-~~~~~-~~~~_] 
On Jul11, 2016, at 8:12AM, Harrison, Melissa wrote: 

Can we chat about this one? I'd to send the letter from states we got a few weeks back. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·• i . 

Mobile! Personal Cell/email ! 
i . 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Begin forwarded message: 

From: "Benenati, Frank" <.Q~~!Jht@Jllsi~l2'!~:!Y::: 
Date: July 8, 2016 at 10:48:52 AM EDT 
To: "Harrison, Melissa" 
Subject: Fwd: hey 

Let's talk about this too 

Begin forwarded message: 
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From: "Davenport, Coral" 
Date: July 8, 2016 at 10:48:17 AM EDT 
To: "Benenati, Frank" <J:!~m.fll!!Jt:rillr:lliJWSlill~!Y 
Subject: Re: hey 

No problem! 
The story is about the fact that despite the SCOTUS hold and the 27-state lawsuit, 
many states -- including some that are suing -- are still moving forward in some 
way with preparing their CPP plans. In some cases, the governors of some states 
that are suing, such as Matt Meade of Wyoming, are clear that they oppose the 
plan, but are open about saying it's simply prudent to prepare to have a plan on 
hand if they lose. In other cases, the governors of some states that are suing have 
stated publicly that they oppose the plan and have not said anything publicly 
about preparing, but behind the scenes at state environmental agencies, the 
regulators and pencil-pushers have been given a quiet nod to go ahead and at least 
hold meetings and try to assess and sketch out how they might comply. In some 
cases, such as in Indiana, the Gov. has given a clear "pencils-down" order. But 
even in those states, businesses and career regulators are concerned about what 
might happen if they lose the lawsuit and have done literally nothing to prepare. 
The thought among those regulators and businesses is that if there's even a chance 
they might eventually have to comply, they'd all still rather have a state plan than 
submit to the EPA plan. 

So here's what I'm interested in from EPA: who has the agency heard from in the 
states THAT ARE SUING? Particularly: AZ, SC, Indiana, Wisconsin, Ohio, 
Florida, Georgia, Alabama, Arkansas, NJ, Texas, Utah, Michigan. 

Have regulators or businesses in those states reached out to EPA to ask for help or 
advice or information? How much has EPA been hearing requests for advise on 
how to do this overall since the stay? If they are talking w. regulators, public 
utilities, or businesses in the states that are suing, what has been the dynamic? A 
sense that they are reaching out discreetly, or w. the blessing of the governor? 

I understand that in some of the states that are suing, regulators and state 
employees may be hesitant to talk about this, so if there's a way to convey this 
dynamic that requires background or one or two blind quotes, we could make that 
work. Also, if EPA could point me toward some of the folks in those states that 
they've talked to, that would be great. 

Hope that makes sense. At my desk most of the day. 

Can we set of the Seats of Power pic? 
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Cheers, 
cd 

On Fri, Jul 8, 2016 at 10:21 AM, Benenati, Frank <~Q.ill:ru!tuffii!~;lg:lf!JliQY::: 
wrote: 

Thanks again for lunch, it was good to catch up. 

Can you do me a favor (sorry if this is annoying), but send me a note about 
the CPP request you have? I want to be sure I didn't miss anything from our 
convo yesterday. 

Coral Davenport 
Energy and Environment Correspondent 
The New York Times 
Washington Bureau 
1627 I St. NW, Suite 700 
Washington, DC 20006 

0 202-862-0359 
c 703-618-0645 
Twitter @CoralMDavenport 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Harrison, Melissa[Harrison.Melissa@epa.gov]; 
Millett, John[Millett.John@epa.gov]; Benenati, Frank[benenati.frank@epa.gov]; Deluca, 
lsabei[Deluca.lsabel@epa.gov]; Ashley, Jackie[ Ash ley .Jackie@epa.gov] 
From: Drinkard, Andrea 
Sent: Mon 7/11/2016 10:35:48 AM 
Subject: Re: WSJ L TE 

I'll work with folks in OAP and OAQPS to pull something together this morning. 

Andrea Drinkard 
( 0) .-~.9?.:,2.§.~_)_§.9_1 __________ , 

(c) l.~=~~~-~-~~-~=-1!.~=~-~i-~.J 
wrote: 

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·E·;c·:·-·s·-~·-·oe"i"iiie"l~aiive·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Sent from my iPhone 

On Jui 10,2016, at 10:14 PM, Goffman, Joseph wrote: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-Ex-.-·-·s·-·=·-·o-ern;e-raiive-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

Sent from my iPhone 

wrote: 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E-x·~---·-g-·-·-=-·-·oEifi.llEiratrve·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Joe/Janet, thoughts? 

Andrea Drinkard 
(o) 202.564.1601 
c c) r·-p·~~~~~-;~·-c·~~-~~~~~il.l 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 
wrote: 

FYI. Any reason to push back? 

ED_000948_00009762-00001 



FOIA EPA-HQ-2016-009655 

Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental Protection 
Agency wants to regulate America's farms. 

PHOTO: BLOOMBERG NEWS 

SHARE 
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By 

Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is that 
the carbon in them, called biogenic carbon, came from the atmosphere. 
Biogenic carbon will return to the atmosphere when these products are 
consumed, such as when human beings eat bread and then breathe out the 
carbon dioxide resulting from the breakdown of bread in the body. Biogenic 
carbon therefore cannot contribute to climate change. 

Why is the Environmental Protection Agency denying this basic fact of 
climate science? The EPA is counting biogenic-carbon emissions as if they 
were the same as fossil-carbon emissions. They are not the same. Carbon 
atoms emitted by burning fossil fuels are, in effect, on a one-way trip from 
the ground to the atmosphere, where they will stay for hundreds of millions 
of years. In contrast, carbon atoms taken from the atmosphere to make 
agricultural products are on a round trip from the atmosphere to farms then 
back to the atmosphere. 

The EPA intends to penalize American farmers and those who make modem 
energy and bioproducts such as plastics from agricultural feedstocks by 
treating biogenic carbon like fossil carbon. As part of its approach, the EPA 
is now attempting to regulate "sustainability" in the farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic carbon 
emissions unless food processors (bakeries, brewers, grain processors) or 
energy producers (like utilities using seed hulls to produce electricity) can 
prove that they used "sustainably-derived" agricultural feedstocks. The 
definition of"sustainably-derived" and the proposed penalties go on for 
many pages in the proposed regulations. They defy easy summary. But the 
proposed regulation on biogenic carbon is simply and clearly an unjustified 

ED_000948_00009762-00003 
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carbon tax on American farmers. 

The EPA is trying to put itself in charge of regulating farms-an outstanding 
example of "mission creep" and bureaucratic overreach. Regulating 
agriculture is not the EPA's job-we already have an Agriculture 
Department. The EPA's approach would demand proof of exactly which 
farm produced every pound of com, wheat, soy or cottonseed used by 
customers of those farms-a practical impossibility in the U.S. agricultural 
system. 

There is a growing world-wide effort to establish the "bioeconomy," an 
economy based on use of renewable raw materials to make the products that 
humans need, and to reduce and eventually eliminate dependence on fossil 
carbon. The aim is essential-the world will eventually run out of fossil 
carbon. Yet sound policy must be informed by sound science. The EPA's 
treatment of biogenic carbon and fossil carbon as if they were identical is 
wrong at the most basic scientific level. America's farmers and the 
consumers of what they produce would be collateral damage of the EPA's 
misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at 
Michigan State University, is a fellow of the American Institute of Chemical 
Engineers and of the American Institute of Medical and Biological 
Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

.. -·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 

Mobile:! Personal Cell/email i 
i ! 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~ 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Harrison, Melissa[Harrison.Melissa@epa.gov]; 
Millett, John[Millett.John@epa.gov]; Benenati, Frank[benenati.frank@epa.gov] 
From: McCabe, Janet 
Sent: Mon 7/11/2016 8:39:55 AM 
Subject: Re: WSJ L TE 

Ex. 5 - Deliberative 

Sent from my iPhone 

On JuliO, 2016, at 10:14 PM, Goffman, Joseph wrote: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

! Ex. 5 - Deliberative i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Sent from my iPhone 

wrote: 

[-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_---~-~-;_---~----=---~~~--~-~-~-~~!-~~~---_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_] 

Joe/Janet, thoughts? 

Andrea Drinkard 
( 0) .-~.9?.:,2.§.~_)_§.9_1 ___________ _ 

(c) i.-~.~~~-~~-~~--~~~~!~.~~-i! __ j 
On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

Worried about carbon from crops, the Environmental Protection 
Agency wants to regulate America's farms. 

wrote: 
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Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is that the 
carbon in them, called biogenic carbon, came from the atmosphere. Biogenic 
carbon will return to the atmosphere when these products are consumed, such as 
when human beings eat bread and then breathe out the carbon dioxide resulting 
from the breakdown of bread in the body. Biogenic carbon therefore cannot 
contribute to climate change. 

Why is the Environmental Protection Agency denying this basic fact of climate 
science? The EPA is counting biogenic-carbon emissions as if they were the same 
as fossil-carbon emissions. They are not the same. Carbon atoms emitted by 
burning fossil fuels are, in effect, on a one-way trip from the ground to the 
atmosphere, where they will stay for hundreds of millions of years. In contrast, 
carbon atoms taken from the atmosphere to make agricultural products are on a 
round trip from the atmosphere to farms then back to the atmosphere. 

The EPA intends to penalize American farmers and those who make modem 
energy and bioproducts such as plastics from agricultural feedstocks by treating 
biogenic carbon like fossil carbon. As part of its approach, the EPA is now 
attempting to regulate "sustainability" in the farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic carbon 
emissions unless food processors (bakeries, brewers, grain processors) or energy 
producers (like utilities using seed hulls to produce electricity) can prove that they 
used "sustainably-derived" agricultural feedstocks. The definition of "sustainably
derived" and the proposed penalties go on for many pages in the proposed 
regulations. They defy easy summary. But the proposed regulation on biogenic 
carbon is simply and clearly an unjustified carbon tax on American farmers. 

The EPA is trying to put itself in charge of regulating farms-an outstanding 
example of "mission creep" and bureaucratic overreach. Regulating agriculture is 
not the EPA's job-we already have an Agriculture Department. The EPA's 
approach would demand proof of exactly which farm produced every pound of 
com, wheat, soy or cottonseed used by customers of those farms-a practical 
impossibility in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an economy 
based on use of renewable raw materials to make the products that humans need, 
and to reduce and eventually eliminate dependence on fossil carbon. The aim is 
essential-the world will eventually run out of fossil carbon. Yet sound policy 
must be informed by sound science. The EPA's treatment of biogenic carbon and 
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fossil carbon as if they were identical is wrong at the most basic scientific level. 
America's farmers and the consumers of what they produce would be collateral 
damage of the EPA's misguided plans. 

Mr. Dale, a professor of chemical engineering and materials science at Michigan 
State University, is a fellow of the American Institute ofChemical Engineers and 
of the American Institute of Medical and Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~ 

Mobile:i Personal Cell/email j 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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To: Harrison, Melissa[Harrison.Melissa@epa.gov] 
Cc: Millett, John[Millett.John@epa.gov]; Benenati, Frank[benenati.frank@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov] 
From: Drinkard, Andrea 
Sent: Mon 7/11/2016 2:05:42 AM 
Subject: Re: WSJ L TE 

Joe/Janet, thoughts? 

Andrea Drinkard 
( o) ;7_Q.7.~.2-~:t.HiQL._., 

(c) L.~~~~-~~~~-~-~~-~=~~i~.J 

Ex. 5 - Deliberative 

On Jul 10, 2016, at 9:21 PM, Harrison, Melissa 

FYI. Any reason to push back? 

Old MacDonald Had a ... Climate Offender 

wrote: 

Worried about carbon from crops, the Environmental Protection Agency 
wants to regulate America's farms. 
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Bruce E. Dale 

July 10,2016 4:51p.m. ET 

A basic fact about agricultural products such as grains and oilseeds is that the carbon in 
them, called biogenic carbon, came from the atmosphere. Biogenic carbon will return to the 
atmosphere when these products are consumed, such as when human beings eat bread and 
then breathe out the carbon dioxide resulting from the breakdown of bread in the body. 
Biogenic carbon therefore cannot contribute to climate change. 

Why is the Environmental Protection Agency denying this basic fact of climate science? 
The EPA is counting biogenic-carbon emissions as if they were the same as fossil-carbon 
emissions. They are not the same. Carbon atoms emitted by burning fossil fuels are, in 
effect, on a one-way trip from the ground to the atmosphere, where they will stay for 
hundreds of millions of years. In contrast, carbon atoms taken from the atmosphere to make 
agricultural products are on a round trip from the atmosphere to farms then back to the 
atmosphere. 

The EPA intends to penalize American farmers and those who make modem energy and 
bioproducts such as plastics from agricultural feedstocks by treating biogenic carbon like 
fossil carbon. As part of its approach, the EPA is now attempting to regulate 
"sustainability" in the farm field. 

ADVERTISEMENT 

The agency's new Clean Power Plan proposes to penalize biogenic carbon emissions unless 
food processors (bakeries, brewers, grain processors) or energy producers (like utilities 
using seed hulls to produce electricity) can prove that they used "sustainably-derived" 
agricultural feedstocks. The definition of"sustainably-derived" and the proposed penalties 
go on for many pages in the proposed regulations. They defy easy summary. But the 
proposed regulation on biogenic carbon is simply and clearly an unjustified carbon tax on 
American farmers. 

The EPA is trying to put itself in charge of regulating farms-an outstanding example of 
"mission creep" and bureaucratic overreach. Regulating agriculture is not the EPA's 
job-we already have an Agriculture Department. The EPA's approach would demand 
proof of exactly which farm produced every pound of com, wheat, soy or cottonseed used 
by customers of those farms-a practical impossibility in the U.S. agricultural system. 

There is a growing world-wide effort to establish the "bioeconomy," an economy based on 
use of renewable raw materials to make the products that humans need, and to reduce and 
eventually eliminate dependence on fossil carbon. The aim is essential-the world will 
eventually run out of fossil carbon. Yet sound policy must be informed by sound science. 
The EPA's treatment of biogenic carbon and fossil carbon as if they were identical is wrong 
at the most basic scientific level. America's farmers and the consumers of what they 
produce would be collateral damage of the EPA's misguided plans. 
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Mr. Dale, a professor of chemical engineering and materials science at Michigan State 
University, is a fellow of the American Institute of Chemical Engineers and of the American 
Institute of Medical and Biological Engineers. 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

Mobile: r·-·p~~~~~~Tc~ili~·~~·iT1 
i_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: 
From: 

Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
McMichael, Nate 

Sent: 
Subject: 

Sat 7/9/2016 1:21:32 PM 
Fwd: NAM Materials for Joe 

Janet- here are the talking points that we prepared for Joe. There are one or two places in the 
intro that I'll tweak on Monday to make them from you. I can also add more on topics like PM 
and S02, if you would like. Please let me know if you have any additional edits/suggestions. 

Thank you! 

Sent from my iPhone 

Begin forwarded message: 

From: "McMichael, Nate" ::::M~IThillll':lill~@UW!_• 
Date: July 8, 2016 at 3:57:56 PM EDT 
To: OAR Briefings 
Subject: NAM Materials for Joe 

Hi- can we please include the attached materials in Joe's book for review. Thank you! 

Nate McMichael 

Office of Air and Radiation 

202-564-0382 ( 0) 
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
i . 

! Personal Cell/email ! 
i . 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cyran, Carissa 
Fri 7/8/2016 9:09:57 PM 
E-folder for Monday, July 11, 2016 

9:30am - 10:00 am Management Roundtable - 5400 

10:00 am - 12:00 pm EIA Annual Conference- Washington Hilton Hotel - 1919 
Connecticut Ave. NW 
Final Slide Deck with Notes 

Background on the final AEO scenarios {more background/analysis to come) 

Michael Tubman's Presentation 

Thaddeus Huetteman's Presentation 

General Background Information 

Letter from 14 States Requesting Additional CPP Information and Assistance from EPA 

12:00 pm- 12:30 pm Mexico follow up activities- 5415 

2:00pm- 3:00pm Next Steps on Kentucky 2008 Ozone Transport FIP Litigation and 
the 176A Petition- 5400 

FOR REVIEW: 
NAM Environmental and Energy Policy Committee Meeting - Talking Points 

FYI: Backgrounder for the Administrator for the Michael Bradley meeting 

ED_000948_00009772-00001 
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INTRO 

Overview of Recent Air Rulemakings 
National Association of Manufacturers 

July 12, 2016 
12:00 PM- 12:30 PM 

• Thank you for the introduction. 

• And, thank you to everyone in the room for your interest in this 

regulatory update. 

• I see a lot of familiar faces here and I am sure that many, if not 

all, of you have, at one time or another, provided input or 

formai comments to heip shape EPA ruiemaking. 

• We might not always see things the same way, but please 

know that the comments we receive from industry groups like 

the National Association of Manufacturers and your individual 

companies are critical in helping us develop rules that achieve 

our environmental goals and meet the needs of industry. 

• So, keep them coming. 

• I echo what both the Administrator and the head of my office, 

Janet McCabe, have said before -- I have never seen a rule 

not get better due to the public comment process. 

• From addressing global climate change to meeting the 

demands of the Clean Air Act, we all have a lot of on our plate. 

• But one fact remains that should give us all confidence as we 

1 
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look to the challenges ahead: In the 45 years EPA has been 

around we've cut air pollution by nearly 70 percent, while 

our economy has more than tripled. 

• Clearly, we have been successful in our shared goals of 

growing our nation's economy and protecting our environment. 

CPP 

• Over the next half hour, I want to discuss some of the major 

rulemakings from EPA's Office of Air and Radiation. 

• Let me start with the Clean Power Plan 

• For the remainder of 2016, we will continue to focus on 

implementing the President's Climate Action Plan. 

• The cornerstone of his plan is the Clean Power Plan. 

• Last August, EPA finalized the CPP to reduce carbon pollution 

from power plants, the nation's largest source of C02, while 

maintaining energy reliability and affordability. 

• These are the first-ever national standards that address carbon 

pollution from power plants. 

• The Clean Power Plan establishes an approach to cut 

significant amounts of power plant carbon pollution while 

supporting advancements in clean energy innovation, 

development and deployment, and it lays the foundation for the 

2 
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long-term strategy needed to tackle the threat of climate 

change. 

• It moves us in the right direction as a country because, as you 

all know, climate change is a significant threat and the 

evidence of its impacts keeps getting stronger. 

• As I am sure you also know, in February, the Supreme Court 

stayed the Clean Power Plan while the courts are reviewing it. 

• Right now, states, tribes and utilities do not have to comply with 

the Clean Power Plan while the stay is in effect. 

• Nothing that the EPA is currently doing would require anyone 

to take steps now to comply with the CPP. 

• The Court, however, did not tell the EPA to stop all work 

related to the Clean Power Plan, and many stakeholders

including more than a dozen states - have asked the agency to 

continue providing assistance so that they can move forward 

on a voluntary basis. 

• For example, in April, 14 states requested additional 

information and technical assistance related to the final Clean 

Power Plan because they noted, "additional information and 

assistance will be important to our state efforts to prudently 

plan for and implement a variety of state and federal 

obligations." 

• They noted state environmental agencies' "important 

3 
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obligations to protect public health and the environment." 

• EPA is allowed, and in fact fully intends, to continue providing 

assistance and resources to states and other stakeholders 

interested in controlling harmful carbon dioxide pollution from 

fossil fuel-fired power plants. 

• This work will also assist timely state and tribal decisions 

regarding options for plan development when the stay is lifted. 

• EPA believes that the Clean Power Plan is on solid legal and 

scientific footing and ultimately will be upheld by the courts. 

When that happens, it will be important that implementation of 

the Plan proceed in a timely fashion. 

• Many states, including those opposed to the Clean Power Plan, 

have said that for states to comply with the Clean Power Plan 

when the stay is lifted, they would benefit from additional 

information, including model trading rules and details for the 

Clean Energy Incentive Program or CEIP, which I will discuss 

more in a minute. 

• EPA is moving forward with these actions so that states, tribal 

and power plants will have that additional information when the 

stay is lifted and at that time can promptly develop state and 

tribal plans to comply with the Clean Power Plan. 

• The Supreme Court orders granting the stay did not address 

the question of whether and to what extent tolling is 

4 
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appropriate. That question will need to be resolved once the 

validity of the CPP is finally adjudicated. 

• The stay does not stop states, tribes, or utilities from continuing 

to act on climate. 

• And many are. 

• So, we will continue to work with states and tribes that want to 

work with us on a voluntary basis. 

• That is why we issued a proposal for the CEIP last month. 

• The CEIP will help states and tribes with affected sources meet 

their goals under the CPP by removing barriers to investment 

in energy efficiency and solar measures in low - income 

communities and by encouraging early investments in zero 

5 
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- emitting renewable energy generation. 

• Once finalized, the design elements in this proposal will help 

guide states and tribes that choose to participate in the CEIP 

when the Clean Power Plan becomes effective. 

• People are also asking about the proposed model trading rules. 

• We are evaluating the comments we received from the public 

comment process and I'll note that: 

- Commenters have shown a lot of support to the agency in 

finalizing both a rate-based model rule and a mass-based 

model rule 

- Commenters have also shown support for model rules 

that are ready for interstate trading 

• We will move forward developing these actions in a way that is 

consistent with the stay. 

• As always, we are happy to talk with utilities, states and other 

stakeholders like you as we move forward. 

• There is still a lot of analysis and planning work going on. 

METHANE 

6 
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I. PURPOSE 

U.S. ENVIRONMENTAL PROTECTION AGENCY 
Washington D.C. 

July 25, 2016 

Meeting with Advanced Energy Economy 

DATE: July 26,2016 
LOCATION: Aim Conference Room 
TIME: 9:00 AM- 9:30 AM 
FROM: Kristien Knapp 

Advanced Energy Economy requested this meeting to discuss their input on the state Model 
Rules and the Clean Energy Incentive Program. AEE has formed this coalition to develop 
consensus views on selected model rule and CEIP topics. OAR staff have met with these groups 
on several occasions, though not with this specific coalition of groups. 

Model Rules 
• The likely focus of the discussion will be on allocation and leakage topics in the model rules. 
• The group is seeking a level playing field for energy efficiency and renewable energy 

technologies generally. 

CEIP 
• Several groups may ask that EPA provide CEIP credit to all EE, not just EE in low-income 

communities. 
• Some groups may note that CEIP emissions verification and measurement methods should 

not be burdensome for states that adopt mass-based programs. 
• Some groups may ask about the rationales for not specifically mentioning or excluding 

specific technologies, such as CHP and biomass. 

AEE' s Coalition 
• Advanced Energy Economy (AEE) 
• American Wind Energy Association (AWEA) 
• American Council for an Energy-Efficient Economy (ACEEE) 
• Business Council for Sustainable Energy (BCSE) 
• National Association of Energy Service Companies (NAESCO) 
• Alliance to Save Energy (ASE) 
• Exelon Corporation 
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II. KEY PARTICIPANTS 

Participants 
• Chris Hessler, Partner, AJW, Inc. 
• Tom Vinson, Vice President, Federal Regulatory Affairs, A WEA 
• Kelly Speakes-Backman, Senior Vice President of Policy & Research, ASE 
• Lisa Jacobson, President, BCSE 
• Kathleen Robertson, Environmental Policy Manager, Exelon 
• Rick Umoff, Regulatory Counsel and Director, State Affairs, SEIA 
• Donald Gilligan, President, NAESCO 
• Sara Hayes, Senior Manager and Researcher, ACEEE 
• Mona Sheth, Senior Associate, AJW 
• Steve Nadel, Executive Director, ACEEE 
• Michael Goggin, Senior Director of Research, A WEA 
• Gene Grace, Senior Counsel, A WEA 
• Cassandra Kubes, Research Analyst, ACEEE 
• Jon Norman, Vice President- Government & Regulatory Affairs, Brookfield Renewable 
• Ted Michaels, Partner, AJW 
• Caitlin Marquis, Associate, AEE 
• Malcolm Woolf, Senior Vice President, AEE 
• Arvin Ganesan, Vice President, AEE 
• Matt Stanberry, Vice President, AEE 

• Janet McCabe, Joe Goffman, Sarah Dunham, Reid Harvey, Kevin 
Culligan, OAR 

III. BACKGROUND 

AEE Background 
AEE and its state and regional partners (active in 26 states) represent more than 1,000 companies 
and organizations that span the advance energy industry and its value chains. Technologies 
represented include energy efficiency, demand response, natural gas, wind, solar, smart grid, 
nuclear power, and advanced transportation. 
AEE has been an active participant in proceedings involving the CPP including: 

• Submitting comments on CPP proposal design (March 2014); 
• Submitting comments on CPP proposal (November and December 2014); 
• Providing several public papers related to the CPP; and 
• Filing a motion in support of EPA in litigation in the U.S. Court of Appeals on the 

CPP. 

Previous AEE-OAR Meetings 
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AEE has met with OAR on the CPP three times since August 2015. In total, there have been 
about 10 meetings in the last 2 years. Their comments of December 15, 2015, to the non
regulatory docket for the CEIP are highlighted below and reflect the key points made at these 
recent meetings. 

• October 20,2015: The Climate Registry (TCR) met with Sarah Dunham and OAP staff to 
discuss energy efficiency registry. TCR team included representatives from APX, 
Conservation Services Group, and AEE (Arvin Ganesan). 

• November 24, 2015: 
o CEIP-focused meeting with Joe Goffman, Sarah Dunham, Kevin Culligan, and 

OAR staff. 
o Meeting on energy efficiency in the Federal Plan with OAP staff. 

AEE's Comments to the Non-Regulatory Docket for CEIP Design and Implementation 
"AEE welcomes the concept of the CEIP as a tool to accelerate the deployment of EE and RE 
prior to the start of the CPP. However, AEE believes the current struch1re contains significant 
flaws that could harm RE and EE markets, preventing the program from achieving its goals." 
More Highlights of AEE's Comments: 

• AEE urges EPA to amend the CEIP timeline to 1) avoid creating an incentive to delay 
action, 2) ensure that project developers have a sufficient window of time to take 
advantage of the CEIP, 3) ensure that the CEIP is fully utilized, and 4) enhance the 
environmental and economic benefits of the CEIP. Specifically, AEE recommends: 

o Moving the the project eligibility start date to September 6, 2016 (i.e., the initial 
plan submission deadline); 

o Moving the credit generation eligibility start date to the earlier of either 1) the 
date a state submits its final state plan or 2) September 6, 2018; and 

o Clarifying the CEIP project eligibility start date under the federal plan, because it 
is ambiguous and could lead to uncertainty for project providers seeking CEIP 
credit. 

• AEE recommends that EPA adopt definitions of "commence construction" and 
"commence operation" that minimize perverse incentives to delay the deployment of RE 
and EE projects. Specifically, AEE recommends: 

o A definition of "commence construction" that is based on actual physical on-site 
constrtiction of a significant natuic and that explicitly excludes pre-construction 
planning and development activities; and 

o A definition of"commence operation" that is based on when an EE project starts 
to generate MWh savings and explicitly excludes installation, planning and 
development activities. 

• AEE recommends that EPA should expand and broadly define the scope of eligibility for 
the CEIP program in order to harness more advance energy opportunities in the years 
prior to 2022. 

o EPA should expand the scope of eligibility for the CEIP to all demand-side EE 
resources (i.e., not limiting to low-income). 

• Support the 2 for 1 match for low-income EE and recommend allowing for 
a 1 to 1 match for all other EE resources. 

o EPA should adopt an inclusive definition of low-income community that 1) 
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captures households, businesses, and infrastructure in low-income communities, 
2) includes low-income households and buildings/infrastructure serving low
income communities that may not fall within the boundary of a low-income 
community, and 3) recognizes complementary criteria from state programs. 

o EPA should continue to broadly define metered wind and solar to encompass all 
types of wind and solar, including distributed generation and offshore wind. 

o EPA should expand eligibility for the CEIP to RE resources other than metered 
wind or solar, as long as they meet the other CEIP eligibility requirements. 

• AEE supports the first of the two examples provided by EPA to ensure maintenance of 
CPP stringency under rate-based plans (i.e., during the interim performance period, ERCs 
could be retired in an amount equivalent to the number of early action ERCs that were 
awarded through the CEIP). 

• AEE recommends use of a constant factor of 0.8 tons/MWh for converting between short 
tons and MWh for the CEIP. 

4 
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To: Huetteman, Thaddeus[Thaddeus.Huetteman@eia.gov]; Michael 
Tubman[tubmanm@c2es.org]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Kelsey. Brasher@eia .gov[Kelsey. Brasher@eia .gov] 
From: Drinkard, Andrea 
Sent: Fri 7/8/2016 7:11:00 PM 
Subject: RE: EIA presentation- Clean Power Plan panel 

From: Huetteman, Thaddeus [maiito:Thaddeus.Huetteman@eia.gov] 
Sent: Friday, July 08, 2016 2:32PM 
To: Michael Tubman <tubmanm@c2es.org>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>; 
Goffman, Joseph <Goffman.J oseph@epa.gov> 
Subject: Fwd: EIA presentation- Clean Power Plan panel 

Dear all 

Here is my presentation for our panel. See you Monday. 

Have a great weekend 

Thad 

Begin forwarded message: 

From: "Huetteman, Thaddeus" 
Date: July 7, 2016 at 6:12:04 PM EDT 
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To: "Brasher, Kelsey (CONTR)" 
Cc: "Diefenderfer, Jim" 

Subject: EIA presentation- Clean Power Plan panel 

Kelsey 

Here is the EIA hand-out for the Clean Power Plan panel on Monday. 

Please let me know if you have any questions. I am accessible by cell tomorrow 
678.575.4460. 

Thanks again for your help. 

Thad 

Thad Huetteman 

Electricity Analysis Team 

Office of Electricity, Coal, Nuclear, and Renewables Analysis 

U.S. Energy Information Administration 

U.S. Department of Energy 

1000 Independence Ave., SW EI-34 

Washington, DC 20585 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Washington, Yvette[Washington.Yvette@epa.gov]; Drinkard, 
Andrea[Drin kard .Andrea@epa .gov] 
From: Stewart, Lori 
Sent: Wed 7/6/2016 8:11:19 PM 
Subject: FW: For Joe's Review--EIA Slide Deck and Background 

From: Washington, Yvette 
Sent: Wednesday, July 06, 2016 4:06 PM 
To: Stewart, Lori <Stewart.Lori@epa.gov> 
Subject: FW: For Joe's Review--EIA Slide Deck and Background 

From: Drinkard, Andrea 
Sent: Wednesday, July 06, 2016 2:02 PM 
To: OAR Briefings 
Subject: For Joe's Review--EIA Slide Deck and Background 

Please print and include the following in Joe's folder and e-folder tonight. Please note that I 

need any edits back on the slides tomorrow, so we can get the deck to the other presenters and 
the organizers. Thanks. 

Draft Slide Deck (note there are notes in the notes section of a few slides) Please review and 
provide feedback tomorrow (7-7-16) 

Background on the final AEO scenarios (more background/analysis to come) 

Below is a link to the 11 lssues in Focus" section on CPP (please print) 

Here is a link to the results tables and sections (for reference only, do not print due to length) 

Michael Tubman's Presentation 
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General Background Information 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; 
Dunham, Sarah[Dunham.Sarah@epa.gov]; Snyder, Carolyn[Snyder.Carolyn@epa.gov]; Rosenberg, 
Julie[Rosenberg.Julie@epa.gov] 
Cc: Drinkard, Andrea[Drinkard.Andrea@epa.gov] 
From: Rupp, Mark 
Sent: Wed 6/22/2016 1:05:22 PM 
Subject: Alliance for a Sustainable Future 

Janet, et al. Given stated interest in the trade press, below, what do you think about seeing if 
the USCM would like an individual briefing on the CEIP for their member-mayors? (Could also 
invite members of the National League of Cities.) The USCM is meeting in Indianapolis 
beginning Friday ... I can inquire about interest while I'm there. (And realizing I'll be in your 
hometown, Janet, will take recommendations about what to do!©) 

Mark 

Mayors, climate group join forces on planning for rule 

Published: Tuesday, June 21, 2016 

The nonprofit Center for Climate and Energy Solutions (C2ES) announced plans today to team up with the U.S. 
Conference of Mayors and businesses to urge carbon reductions from U.S. power plants. 

One of the alliance's main goals is getting cities and businesses to work with states on implementing U.S. EPA's 
Clean Power Plan, a rule aimed at reducing power plant emissions 32 percent from 2005 levels by 2030. 

Judy Sheahan, assistant executive director for the U.S. Conference of Mayors, said the group intends to take 
advantage of the Supreme Court stay of the rule to strategize how cities can be a more active part of the Clean 
Po~rcr Plru1 plaruiing process. 

"A lot of times, unfortunately, for state implementation plans, mayors are not usually at the table," said Sheahan. 
"What sometimes happens is things get implemented on a city rather than with a city. 

"The plan is to have mayors and businesses work together, create some model best practices and, ideally, approach 
the state together," she said. 

C2ES President Bob Perciasepe, former U.S. EPA deputy administrator, said cities will leverage commitments they 
have already made through other groups like the Compact of Mayors, which was active during the Paris climate 
talks last year. 

"How do we get that translated into both the Clean Power Plan work that can help states and regulated power 
companies implement the plan, but also, is there a way for some of that to start filling the gap that exists between 
what the U.S. has committed to do in Paris and what still needs to be done over the next 10 years?" Perciasepe said. 
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Perciasepe and Sheahan said cities are especially interested in working on EPA's Clean Energy Incentive Program, a 
voluntary program under the Clean Power Plan that gives extra credit to states that start installing renewable energy 
and energy efficiency in low-income areas before the compliance period begins. EPA released a formal proposal on 
the CEIP program last week. 

Perciasepe confirmed that the alliance would work in states that officially have halted work on the federal climate 
rule due to the Supreme Court stay, but whether this will result in those states resuming work on the Clean Power 
Plan "remains to be seen," he said. 

"What we do hope is that when more states get back to publicly working on their plans, that we will have a set of 
practices and approaches that will help cities and businesses participate in that," Perciasepe said. 

No businesses have signed onto the alliance yet, but C2ES will be approaching them through its Business 
Enviromnental Leadership Council whose members include BP PLC, Dominion Resources Inc., Bank of America 
Corp. and Microsoft Corp. The Conference of Mayors also plans to approach its own business council, Sheahan 
said. 

In a statement, Conference of Mayors President and Baltimore Mayor Stephanie Rawlings-Blake called the Clean 
Power Plan "the cornerstone of the nation's strategy" to reduce greenhouse gas emissions. 

Rawlings-Blake has appointed Santa Fe Mayor Javier Gonzales to lead the alliance. 

"Cities are our nation's economic powerhouses, making them a key proving ground for policies to increase energy 
efficiency, deploy clean energy, and foster clean transportation," Gonzales said in a statement. 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cyran, Carissa 
Fri 6/17/2016 9:50:55 PM 
E-folder for Monday, June 20, 2016 

Not Responsive 
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To: 
From: 

Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
McCabe, Janet 

Sent: 
Subject: 

Thur 6/16/2016 9:54:05 PM 
RE: CEIP Clips- 6/16/16 

From: Drinkard, Andrea 
Sent: Thursday, June 16, 2016 4:50PM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov> 
Subject: Fwd: CEIP Clips- 6/16/16 

Current summary of clips. As a reminder, Amanda was on the stakeholder call, so she pulled 
some quotes from there. I don't see any issues, but let me know if you do. We're working on the 
Examiner story, we clearly said that the rule was stayed in multiple places. I'm not sure what 
happened, but we're trying to get it corrected. 

Andrea Drinkard 

(o) 202.564.1601 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

( c )[ __ ~:.~~-~-~-~!._?._~_!1!=~-~-i~__j 
Begin forwarded message: 

From: "Scheps, Adam" 
Date: June 16, 2016 at 4:37:27 PM EDT 

Andrea" 
Cc: "Hull, George" 
Subject: CEIP Clips - 6/16/16 

E&ENewsPM 

EPA details plans to give states credit for early progress 

By Amanda Reilly on 6/16/16 

ED_ 000948 _ 00009978-00001 



FOIA EPA-HQ-2016-009655 

U.S. EPA released a proposal today for a voluntary program to give states and tribes credit 
for taking early action under the Clean Power Plan. 

The Clean Energy Incentive Program (CEIP) proposal would award states for "zero
emitting" renewable energy projects in all communities, and solar and energy efficiency 
measures in low-income communities. 

States would need the projects in place before 2022. That's when they are supposed to start 
reducing carbon dioxide emissions from power plants under the final Clean Power Plan. 

"Today's proposal will help guide states and tribes that choose to participate in the program 
when the Clean Power Plan becomes effective," EPA acting air chief Janet McCabe said 
today. 

The proposal outlines criteria for types of renewable energy and energy efficiency projects 
that would be eligible, expanding the list of projects for which states can receive credit. It 
would also allow states and tribes to define "low-income" for efforts to help those 
communities. 

EPA today also laid out how the agency would dole out a pool of allowances and emissions 
rate credits equal to 300 million short tons of carbon dioxide to participating states and 
tribes. The agency proposed making half of the pool available for low-income projects. 

The CEIP was designed as "a clear way to get infrastructure investment into low-income 
communities," McCabe said. 

States would then provide those allowances and credits, which are the compliance 
instruments for the Clean Power Plan, to providers of renewable energy and low-income 
projects. 
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Included in today's proposal is example text on the CEIP that states can incorporate into 
plans they submit to EPA. 

The agency will accept comments on the proposal for 60 days after it's published in the 
Federal Register. EPA also intends to hold a public hearing in Chicago on Aug. 3 -- exactly 
one year after it announced the final Clean Power Plan. 

Rule 'will be upheld' 

EPA first released some details of the CEIP in the final Clean Power Plan. But, in a 5-4 
decision in February, the Supreme Court froze the rule until complex litigation is resolved. 

Agency officials, however, have said they would continue to roll out the CEIP and model 
rules to guide states on emissions trading programs. 

Congressional Republicans, state officials who are challenging the Clean Power Plan and 
industry critics have accused EPA of trying to work around the high court stay by 
continuing to work on the related programs. 

"EPA's blatant disregard for the rule oflaw and the decision by the U.S. Supreme Court to 
stay the harmful Clean Power Plan is its latest assault against energy-producing states like 
West Virginia," Sen. Shelley Moore Capito (R-W.Va.) said today in a statement. "By 
choosing to advance the president's climate agenda despite its pending legal status, EPA is 
not only skirting the law, it is wasting significant taxpayer dollars while putting American 
jobs at risk." 

EPA defended today's proposal as "consistent" with the Supreme Court's order. 

While McCabe noted that states do not have to comply with the program while the stay is in 
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place, she said that "EPA firmly believes that the Clean Power Plan will be upheld when the 
merits are considered by the courts." 

The Supreme Court, she added, "did not tell EPA to halt all work related to the Clean Power 
Plan." 

Fourteen states earlier this spring requested that the agency provide more information about 
the CEIP. 

Today's proposal contains some changes from details EPA released last year. McCabe said 
the changes reflected conversations with stakeholders and informal comments that EPA 
received. 

EPA received more than 5,000 comments in a nonregulatory docket, held four listening 
sessions and had dozens of meetings on the CEIP. 

Timelines unclear 

Among the changes in today's release: EPA proposed expanding the types of projects that 
are eligible for early-action credit. 

The new list of eligible projects includes community and residential solar projects in low
income communities, along with energy efficiency projects. 

EPA also expanded its list of zero-emitting renewable energy technologies to include 
geothermal and hydropower along with solar and wind energy. 

Renewable energy projects would be eligible for credit if they begin commercial operation 
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in 2020 and 2021, in contrast to the final Clean Power Plan, which said that projects can get 
credit when they "commence construction." 

Low-income energy efficiency projects would be eligible after Sept. 6, 2018, when they 
begin "delivering quantifiable and verifiable electricity savings." 

EPA said it could adjust time frames in the CEIP depending on progress and the ruling 
surrounding Clean Power Plan litigation. 

But EPA also maintained that, at this point, "it's not clear whether and to what extent" the 
Clean Power Plan's deadlines may be tolled if the rule is eventually upheld. 

Advanced Energy Economy, a business association that promotes renewable energy and 
energy efficiency, applauded the release of the proposal. 

"The CEIP is an important program that promises to accelerate investment in the electric 
power system and reduce the cost of compliance with the Clean Power Plan for states and 
customers," Matt Stanberry, the association's vice president of market development, said in 
a statement. 

4:05pm 

The Washington Examiner 

EPA moves ahead on clean energy despite court stay 

By John Siciliano on 6/16/16 at 3:36pm 
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The Obama administration is moving ahead with a key part of its climate regulations despite 
the rules being placed on hold by the Supreme Court. 

The Environmental Protection Agency issued a proposal Thursday detailing a Clean Energy 
Incentive Program meant to drive states' adoption of renewable energy to meet the demands 
of the agency's far-reaching Clean Power Plan, which is being challenged in federal appeals 
court by more than two dozen states and dozens of other groups. 

"Today's proposal will help guide states and tribes that choose to participate in the program 
when the Clean Power Plan becomes effective," the EPA said in announcing the clean 
energy proposal. 

EPA acting assistant administrator Janet McCabe said the agency has been working on the 
program for almost a year and Thursday's proposal "keeps that conversation moving 
forward." 

"Taking these steps will help cut carbon pollution by encouraging investment in renewable 
energy and energy efficiency, which will help give our kids and grandkids a healthier and 
safer future," McCabe said. 

The EPA wants states, industry and others to comment on the proposal so they can get the 
incentive program right once the Clean Power Plan goes into effect. 

The agency made no mention that the Clean Power Plan, the centerpiece of President 
Obama's climate agenda, has been halted by the Supreme Court until the merits of the case 
against it have been heard in appeals court in late September. 

The EPA climate plan directs states to cut greenhouse gas emissions, which many scientists 
blame for driving climate change, by one-third by 2030. States and dozens of industry 
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groups opposing the rule say it far surpasses EPA's authority to implement it and is illegal. 

The EPA has said it is confident the plan will hold up under court review and it will triumph 
in the end. 

3:57pm 

Inside EPA 

EPA Proposes ESPS Clean Energy Incentive Program 

On 6/16/16 at 3:10pm 

EPA is formally proposing its Clean Energy Incentive Program (CEIP) --the early action 
incentive program for its signature power plant greenhouse gas rule -- brushing aside 
concerns from critics that the agency's work on the measure violates a high court stay on the 
power plant rule and that the agency lacks authority to develop the rule. 

The agency June 16 unveiled the proposal, providing additional design elements for a 
measure intended "to help states meet their goals under the plan by encouraging early 
investments in zero-emitting renewable energy generation, and by removing barriers to 
investment in energy efficiency and solar measures in low-income communities." 

Officials are hosting webinars on the measure June 16 for environmental justice 
stakeholders, with additional webinars June 28 for states and another July 19 for community 
groups, the agency announced. The agency will hold a public hearing on the proposal Aug. 
3 in Chicago. 
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The CEIP is a voluntary incentive program for EPA's power plant existing source 
performance standards (ESPS) under which states would receive compliance credits during 
the two years prior to the rule's compliance period for solar and wind projects and for 
energy efficiency projects in low-income areas. 

But opponents to the ESPS have taken aim at EPA's work on the CEIP, charging that it is 
inconsistent with the Supreme Court stay of the rule pending resolution oflegal challenges. 

Speaking to Inside EPA after a Senate hearing last week, industry attorney Allison Wood, 
with Hunton & Williams, noted that once the proposed CEIP is published, it triggers a 
notice and comment -- effectively requiring action for states and utilities. 

"If this were only something that were being given to states that wanted to work and didn't 
affect the states that didn't, that would be OK," Wood said. But because the proposed CEIP 
will trigger a comment period, "if you're a state that didn't want to be working during the 
stay, you have to pick up your pen and write comments and evaluate this rule, otherwise if 
at the end of the day the rule comes back, you're going to be in a position where you didn't 
have any opportunity to have any input on this part of the program," she said. 

Others, like Marlo Lewis of the Competitive Enterprise Institute, have charged that the 
agency lacks legal authority to develop such a rule. 

According to EPA's release, the new CEIP proposal offers stakeholders opportunity to 
comment on a number of the program's design elements-- including project eligibility, 
flexibility around how to define a "low-income community" and the manner in which CEIP 
allowances should be made available. 

"For nearly a year we have collaborated with communities and other stakeholders, listening 
closely to ideas about how to design a range of elements of the CEIP. Today's proposal 
keeps that conversation moving forward," EPA's acting air chief Janet McCabe said in a 
statement. 
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3:25pm 

Power Magazine 

Despite Stay, EPA Proposes Details of Clean Power Plan Voluntary Incentive Program 

By Sonal Patel on 6/16/16 at 2:50pm 

The Environmental Protection Agency (EPA) has unveiled details of the Clean Energy 
Incentive Program (CEIP), a voluntary measure central to the judicially stalled Clean Power 
Plan that seeks to provide guidance to states and tribes that want to meet goals under the 
plan when it becomes effective. 

The final Clean Power Plan, finalized in August 2015, included the CEIP, which was 
designed to help states and tribes with affected power plants meet goals by removing 
barriers to investment in energy efficiency and solar measures in low-income communities. 
It also encouraged early investment of renewable generation. 

A state or tribe that chooses to opt-in to the CEIP may allocate allowances (under a mass
based plan) or issue emission rate credits (ERCs, under a rate-based plan) to eligible CEIP 
projects for energy generation or savings that occur over 2020 through 2021. The CEIP
eligible project that receives allowances or ERCs (and, in the process, gains a matching 
award from the EPA) may then sell or transfer them to affected power plants. Those plants 
may then use them for compliance with an emission standard under the Clean Power Plan. 

A Voluntary Proposal 

The design details of the CEIP proposed on June 16 were formulated with extensive 
outreach and more than 5,000 public comments, the EPA said in a statement. 
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Among the proposal's key provisions are more details on how the EPA matching pool of 
allowances and ERCs (equivalent to 300 million short tons of carbon dioxide emissions) 
will be made available to states and tribes that choose to participate in the CEIP. The 
agency proposed that the matching pool be divided evenly between two reserves, with 50% 
made available for low-income community projects and 50% in a reserve for renewable 
energy projects. 

The proposal also expands the types of projects that are eligible for the CEIP and clarifies 
that they will be eligible once they commence operation. For low-income community 
projects, both demand-side energy efficiency and solar projects will be eligible. For 
renewables projects, the CEIP-eligible technologies that were originally limited to solar and 
wind will now include geothermal and hydropower. 

The EPA also re-proposed an optional example of regulatory text specific to the CEIP that a 
state or tribe may choose to incorporate into its plan. 

Public comment on the proposal will be open for 60 days, and the agency will conduct a 
hearing on the design details in Chicago on August 3. 

2:15pm 

The Hill 

EPA proposes climate rule incentives despite court hold 

By Timothy Cama on 6/16/16 at 1:38pm 
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The Obama administration is moving ahead with an incentive program for its contentious 
climate change rule, despite the Supreme Court's action halting the regulation. 

Under the program, known as the Clean Energy Incentive Program, the Environmental 
Protection Agency (EPA) would give states compliance credits for renewable energy and 
efficiency projects that are undertaken earlier than the Clean Power Plan would require 
them. 

It's meant to be a carrot to the stick of the Clean Power Plan and to try to get some 
significant deployment of renewables and efficiency projects before the regulation kicks in 
in 2022. 

"Taking these steps will help cut carbon pollution by encouraging investment in renewable 
energy and energy efficiency, which will help give our kids and grandkids a healthier and 
safer future," Janet McCabe, head of the EPA's air pollution office, said in a Thursday 
statement. 

The basic details of the incentive program were outlined when the climate rule was made 
final last August, but Thursday's announcement formally proposes more details about it. 

The climate rule itself, which seeks a 32 percent cut in the power sector's carbon emissions, 
is under a judicial stay from the Supreme Court's February 2016 order. 

But the EPA believes that actions like the incentive program and helping states voluntarily 
comply with the regulation are permissible under the court stay- an opinion Republicans 
and the rule's opponents disagree with. 

"EPA is attempting to downplay the significance of the stay and argue against clear legal 
precedence as a last-ditch effort to scare states into spending scarce resources complying 
with a rule that could very well be overturned," Sen. James Inhofe (R-Okla.), chairman of 
the Environment and Public Works Committee, said at a hearing last week about the issue. 
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Following formal publication of the Thursday proposal in the Federal Register, the EPA 
will take comments from the public for 60 days before considering them and making the 
program final. 

1:24pm 

From: "Jones, Enesta" 
Date: June 16, 2016 at 1:24:24 PM EDT 

"Hull, George" 

Subject: CEIP News Clips: 6/16/16 

Politico Pro 

1. EPA proposes rule to prod states for early climate rule action 

2. 

EPA today released its proposed Clean Energy Incentive Program, part of the 
implementation scheme for the Clean Power Plan. 

Republicans have slammed the agency's work on the incentive program, as 
well as other implementation regulations, amid the Supreme Court's stay of the 
Clean Power Plan. Sen. this morning offered but 
withdrew an amendment that would block EPA's work on the CEIP and similar 
CPP implementation rules. 

The CEIP is a voluntary program under which states can secure extra credit for 
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power from renewables generated in 2020 and 2021 , the two years before the 
first compliance deadline, though the agency notes there may be changes to 
those dates given the stay. 

The proposal expands the previous eligibility list for technologies from just 
solar and wind to include geothermal and hydropower. The rule also provides 
double credit for low-income communities that deploy demand-side efficiency 
programs or solar projects. States will be able to adopt several definitions to 
identify which communities qualify as low-income. 

The proposal also includes details for how 300 million short tons of carbon 
dioxide emissions savings will be translated into allowances for states that go 
with mass-based plans and emission-rate credits for states that choose rate
based plans. 

The agency will take public comment for 60 days after publication in the 
Federal Register, and will hold a public hearing on Aug. 3 in Chicago. 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Zenick, Elliott[Zenick.EIIiott@epa.gov]; Culligan, Kevin[Culligan.Kevin@epa.gov]; Harvey, 
Reid[Harvey.Reid@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Shenkman, 
Ethan[Shen kman. Ethan@epa .gov] 
From: Schramm, Daniel 
Sent: Thur 6/16/2016 9:32:44 PM 
Subject: RE: CEIP Clips- 6/16/16 

From: Goffman, Joseph 
Sent: Thursday, June 16, 2016 5:31 PM 
To: Schramm, Daniel <Schramm.Daniel@epa.gov> 
Cc: Zenick, Elliott <Zenick.EIIiott@epa.gov>; Culligan, Kevin <Culligan.Kevin@epa.gov>; 
Harvey, Reid <Harvey.Reid@epa.gov>; Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Shenkman, 
Ethan <Shenkman.Ethan@epa.gov> 
Subject: Re: CEIP Clips- 6/16/16 

Per Andrea's note comms team working on addressing. Thanks. 

Sent from my iPhone 

~------------------------------AiiY=Clleni-----------------------------1 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
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The agency made no mention that the Clean Power Plan, the centerpiece of President 
Obama's climate agenda, has been halted by the Supreme Court until the merits of the case 
against it have been heard in appeals court in late September. 

From: Goffman, Joseph 
Sent: Thursday, June 16, 2016 5:23PM 
To: Zenick, Elliott Schramm, Daniel 

Probably not news to you given last week's vintage, but note Allison Wood statements in 
Inside EPA story below. Thanks. 

Sent from my iPhone 

Begin forwarded message: 

From: "Drinkard, Andrea" 
Date: June 16,2016 at 4:50:17 PM EDT 

"Goffman, Joseph" 

Subject: Fwd: CEIP Clips - 6/16/16 

Current summary of clips. As a reminder, Amanda was on the stakeholder call, so she 
pulled some quotes from there. I don't see any issues, but let me know if you do. We're 
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working on the Examiner story, we clearly said that the rule was stayed in multiple 
places. I'm not sure what happened, but we're trying to get it corrected. 

Andrea Drinkard 

(o) 202.564.1601 

Begin forwarded message: 

From: "Scheps, Adam" <~:llQNcllil@l_{g}~Jll:L.g<QY> 
Date: June 16, 2016 at 4:37:27 PM EDT 

Cc: "Hull, George" 
Subject: CEIP Clips - 6/16/16 

E&ENewsPM 

"Bremer, Kristen" 

EPA details plans to give states credit for early progress 

By Amanda Reilly on 6/16/16 

U.S. EPA released a proposal today for a voluntary program to give states and 
tribes credit for taking early action under the Clean Power Plan. 

The Clean Energy Incentive Program (CEIP) proposal would award states for 
"zero-emitting" renewable energy projects in all communities, and solar and 
energy efficiency measures in low-income communities. 

States would need the projects in place before 2022. That's when they are 
supposed to start reducing carbon dioxide emissions from power plants under the 
final Clean Power Plan. 
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"Today's proposal will help guide states and tribes that choose to participate in the 
program when the Clean Power Plan becomes effective," EPA acting air chief 
Janet McCabe said today. 

The proposal outlines criteria for types of renewable energy and energy efficiency 
projects that would be eligible, expanding the list of projects for which states can 
receive credit. It would also allow states and tribes to define "low-income" for 
efforts to help those communities. 

EPA today also laid out how the agency would dole out a pool of allowances and 
emissions rate credits equal to 300 million short tons of carbon dioxide to 
participating states and tribes. The agency proposed making half of the pool 
available for low-income projects. 

The CEIP was designed as "a clear way to get infrastructure investment into low
income communities," McCabe said. 

States would then provide those allowances and credits, which are the compliance 
instruments for the Clean Power Plan, to providers of renewable energy and low
income projects. 

Included in today's proposal is example text on the CEIP that states can 
incorporate into plans they submit to EPA. 

The agency will accept comments on the proposal for 60 days after it's published 
in the Federal Register. EPA also intends to hold a public hearing in Chicago on 
Aug. 3 -- exactly one year after it announced the final Clean Power Plan. 

Rule 'will be upheld' 
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EPA first released some details of the CEIP in the final Clean Power Plan. But, in 
a 5-4 decision in February, the Supreme Court froze the rule until complex 
litigation is resolved. 

Agency officials, however, have said they would continue to roll out the CEIP 
and model rules to guide states on emissions trading programs. 

Congressional Republicans, state officials who are challenging the Clean Power 
Plan and industry critics have accused EPA of trying to work around the high 
court stay by continuing to work on the related programs. 

"EPA's blatant disregard for the rule of law and the decision by the U.S. Supreme 
Court to stay the harmful Clean Power Plan is its latest assault against energy
producing states like West Virginia," Sen. Shelley Moore Capito (R-W.Va.) said 
today in a statement. "By choosing to advance the president's climate agenda 
despite its pending legal status, EPA is not only skirting the law, it is wasting 
significant taxpayer dollars while putting American jobs at risk." 

EPA defended today's proposal as "consistent" with the Supreme Court's order. 

While McCabe noted that states do not have to comply with the program while 
the stay is in place, she said that "EPA firmly believes that the Clean Power Plan 
will be upheld when the merits are considered by the courts." 

The Supreme Court, she added, "did not tell EPA to halt all work related to the 
Clean Power Plan." 

Fourteen states earlier this spring requested that the agency provide more 
information about the CEIP. 
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Today's proposal contains some changes from details EPA released last year. 
McCabe said the changes reflected conversations with stakeholders and informal 
comments that EPA received. 

EPA received more than 5,000 comments in a nonregulatory docket, held four 
listening sessions and had dozens of meetings on the CEIP. 

Timelines unclear 

Among the changes in today's release: EPA proposed expanding the types of 
projects that are eligible for early-action credit. 

The new list of eligible projects includes community and residential solar projects 
in low-income communities, along with energy efficiency projects. 

EPA also expanded its list of zero-emitting renewable energy technologies to 
include geothermal and hydropower along with solar and wind energy. 

Renewable energy projects would be eligible for credit if they begin commercial 
operation in 2020 and 2021, in contrast to the final Clean Power Plan, which said 
that projects can get credit when they "commence construction." 

Low-income energy efficiency projects would be eligible after Sept. 6, 2018, 
when they begin "delivering quantifiable and verifiable electricity savings." 

EPA said it could adjust time frames in the CEIP depending on progress and the 
ruling surrounding Clean Power Plan litigation. 
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But EPA also maintained that, at this point, "it's not clear whether and to what 
extent" the Clean Power Plan's deadlines may be tolled if the rule is eventually 
upheld. 

Advanced Energy Economy, a business association that promotes renewable 
energy and energy efficiency, applauded the release of the proposal. 

"The CEIP is an important program that promises to accelerate investment in the 
electric power system and reduce the cost of compliance with the Clean Power 
Plan for states and customers," Matt Stanberry, the association's vice president of 
market development, said in a statement. 

4:05pm 

The Washington Examiner 

EPA moves ahead on clean energy despite court stay 

By John Siciliano on 6/16/16 at 3:36pm 

The Obama administration is moving ahead with a key part of its climate 
regulations despite the rules being placed on hold by the Supreme Court. 

The Environmental Protection Agency issued a proposal Thursday detailing a 
Clean Energy Incentive Program meant to drive states' adoption of renewable 
energy to meet the demands of the agency's far-reaching Clean Power Plan, which 
is being challenged in federal appeals court by more than two dozen states and 
dozens of other groups. 
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"Today's proposal will help guide states and tribes that choose to participate in the 
program when the Clean Power Plan becomes effective," the EPA said in 
announcing the clean energy proposal. 

EPA acting assistant administrator Janet McCabe said the agency has been 
working on the program for almost a year and Thursday's proposal "keeps that 
conversation moving forward." 

"Taking these steps will help cut carbon pollution by encouraging investment in 
renewable energy and energy efficiency, which will help give our kids and 
grandkids a healthier and safer future," McCabe said. 

The EPA wants states, industry and others to comment on the proposal so they 
can get the incentive program right once the Clean Power Plan goes into effect. 

The agency made no mention that the Clean Power Plan, the centerpiece of 
President Obama's climate agenda, has been halted by the Supreme Court until the 
merits of the case against it have been heard in appeals court in late September. 

The EPA climate plan directs states to cut greenhouse gas emissions, which many 
scientists blame for driving climate change, by one-third by 2030. States and 
dozens of industry groups opposing the rule say it far surpasses EPA's authority to 
implement it and is illegal. 

The EPA has said it is confident the plan will hold up under court review and it 
will triumph in the end. 
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3:57pm 

Inside EPA 

EPA Proposes ESPS Clean Energy Incentive Program 

On 6/16/16 at 3:10pm 

EPA is formally proposing its Clean Energy Incentive Program (CEIP) --the 
early action incentive program for its signature power plant greenhouse gas rule -
brushing aside concerns from critics that the agency's work on the measure 
violates a high court stay on the power plant rule and that the agency lacks 
authority to develop the rule. 

The agency June 16 unveiled the proposal, providing additional design elements 
for a measure intended "to help states meet their goals under the plan by 
encouraging early investments in zero-emitting renewable energy generation, and 
by removing barriers to investment in energy efficiency and solar measures in low
income communities." 

Officials are hosting webinars on the measure June 16 for environmental justice 
stakeholders, with additional webinars June 28 for states and another July 19 for 
community groups, the agency announced. The agency will hold a public hearing 
on the proposal Aug. 3 in Chicago. 

The CEIP is a voluntary incentive program for EPA's power plant existing source 
performance standards (ESPS) under which states would receive compliance 
credits during the two years prior to the rule's compliance period for solar and 
wind projects and for energy efficiency projects in low-income areas. 

But opponents to the ESPS have taken aim at EPA's work on the CEIP, charging 
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that it is inconsistent with the Supreme Court stay of the rule pending resolution 
of legal challenges. 

Speaking to Inside EPA after a Senate hearing last week, industry attorney 
Allison Wood, with Hunton & Williams, noted that once the proposed CEIP is 
published, it triggers a notice and comment -- effectively requiring action for 
states and utilities. 

"If this were only something that were being given to states that wanted to work 
and didn't affect the states that didn't, that would be OK," Wood said. But 
because the proposed CEIP will trigger a comment period, "if you're a state that 
didn't want to be working during the stay, you have to pick up your pen and write 
comments and evaluate this rule, otherwise if at the end of the day the rule comes 
back, you're going to be in a position where you didn't have any opportunity to 
have any input on this part of the program," she said. 

Others, like Marlo Lewis of the Competitive Enterprise Institute, have charged 
that the agency lacks legal authority to develop such a rule. 

According to EPA's release, the new CEIP proposal offers stakeholders 
opportunity to comment on a number of the program's design elements -
including project eligibility, flexibility around how to define a "low-income 
community" and the manner in which CEIP allowances should be made available. 

"For nearly a year we have collaborated with communities and other stakeholders, 
listening closely to ideas about how to design a range of elements of the CEIP. 
Today's proposal keeps that conversation moving forward," EPA's acting air chief 
Janet McCabe said in a statement. 

3:25pm 
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Power Magazine 

Despite Stay, EPA Proposes Details of Clean Power Plan Voluntary Incentive 
Program 

By Sonal Patel on 6/16/16 at 2:50pm 

The Environmental Protection Agency (EPA) has unveiled details of the Clean 
Energy Incentive Program (CEIP), a voluntary measure central to the judicially 
stalled Clean Power Plan that seeks to provide guidance to states and tribes that 
want to meet goals under the plan when it becomes effective. 

The final Clean Power Plan, finalized in August 2015, included the CEIP, which 
was designed to help states and tribes with affected power plants meet goals by 
removing barriers to investment in energy efficiency and solar measures in low
income communities. It also encouraged early investment of renewable 
generation. 

A state or tribe that chooses to opt-in to the CEIP may allocate allowances (under 
a mass-based plan) or issue emission rate credits (ERCs, under a rate-based plan) 
to eligible CEIP projects for energy generation or savings that occur over 2020 
through 2021. The CEIP-eligible project that receives allowances or ERCs (and, 
in the process, gains a matching award from the EPA) may then sell or transfer 
them to affected power plants. Those plants may then use them for compliance 
with an emission standard under the Clean Power Plan. 

A Voluntary Proposal 

The design details of the CEIP proposed on June 16 were formulated with 
extensive outreach and more than 5,000 public comments, the EPA said in a 
statement. 
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Among the proposal's key provisions are more details on how the EPA matching 
pool of allowances and ERCs (equivalent to 300 million short tons of carbon 
dioxide emissions) will be made available to states and tribes that choose to 
participate in the CEIP. The agency proposed that the matching pool be divided 
evenly between two reserves, with 50% made available for low-income 
community projects and 50% in a reserve for renewable energy projects. 

The proposal also expands the types of projects that are eligible for the CEIP and 
clarifies that they will be eligible once they commence operation. For low-income 
community projects, both demand-side energy efficiency and solar projects will 
be eligible. For renewables projects, the CEIP-eligible technologies that were 
originally limited to solar and wind will now include geothermal and hydropower. 

The EPA also re-proposed an optional example of regulatory text specific to the 
CEIP that a state or tribe may choose to incorporate into its plan. 

Public comment on the proposal will be open for 60 days, and the agency will 
conduct a hearing on the design details in Chicago on August 3. 

2:15pm 

The Hill 

EPA proposes climate rule incentives despite court hold 

By Timothy Cama on 6/16/16 at 1:38pm 
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The Obama administration is moving ahead with an incentive program for its 
contentious climate change rule, despite the Supreme Court's action halting the 
regulation. 

Under the program, known as the Clean Energy Incentive Program, the 
Environmental Protection Agency (EPA) would give states compliance credits for 
renewable energy and efficiency projects that are undertaken earlier than the 
Clean Power Plan would require them. 

It's meant to be a carrot to the stick of the Clean Power Plan and to try to get 
some significant deployment of renewables and efficiency projects before the 
regulation kicks in in 2022. 

"Taking these steps will help cut carbon pollution by encouraging investment in 
renewable energy and energy efficiency, which will help give our kids and 
grandkids a healthier and safer future," Janet McCabe, head of the EPA's air 
pollution office, said in a Thursday statement. 

The basic details of the incentive program were outlined when the climate rule 
was made final last August, but Thursday's announcement formally proposes 
more details about it. 

The climate rule itself, which seeks a 32 percent cut in the power sector's carbon 
emissions, is under a judicial stay from the Supreme Court's February 2016 order. 

But the EPA believes that actions like the incentive program and helping states 
voluntarily comply with the regulation are permissible under the court stay- an 
opinion Republicans and the rule's opponents disagree with. 

"EPA is attempting to downplay the significance of the stay and argue against 
clear legal precedence as a last-ditch effort to scare states into spending scarce 
resources complying with a rule that could very well be overturned," Sen. James 
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Inhofe (R-Okla.), chairman of the Environment and Public Works Committee, 
said at a hearing last week about the issue. 

Fallowing formal publication of the Thursday proposal in the Federal Register, 
the EPA will take comments from the public for 60 days before considering them 
and making the program final. 

1:24pm 

From: "Jones, Enesta" 
Date: June 16, 2016 at 1:24:24 PM EDT 

Subject: CEIP News Clips: 6/16/16 

Politico Pro 

1. EPA proposes rule to prod states for early climate rule 
action 

2. 

EPA today released its proposed Clean Energy Incentive Program, 
part of the implementation scheme for the Clean Power Plan. 

Republicans have slammed the agency's work on the incentive 
program, as well as other implementation regulations, amid the 
Supreme Court's stay of the Clean Power Plan. Sen. ,h,ouc::,\1 
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~~this morning offered but withdrew an amendment that would 
block EPA's work on the CEIP and similar CPP implementation rules. 

The CEIP is a voluntary program under which states can secure extra 
credit for power from renewables generated in 2020 and 2021, the 
two years before the first compliance deadline, though the agency 
notes there may be changes to those dates given the stay. 

The proposal expands the previous eligibility list for technologies from 
just solar and wind to include geothermal and hydropower. The rule 
also provides double credit for low-income communities that deploy 
demand-side efficiency programs or solar projects. States will be able 
to adopt several definitions to identify which communities qualify as 
low-income. 

The proposal also includes details for how 300 million short tons of 
carbon dioxide emissions savings will be translated into allowances 
for states that go with mass-based plans and emission-rate credits for 
states that choose rate-based plans. 

The agency will take public comment for 60 days after publication in 
the Federal Register, and will hold a public hearing on Aug. 3 in 
Chicago. 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Cc: Culligan, Kevin[Culligan.Kevin@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov]; Schmidt, 
Lorie[Schmidt.Lorie@epa.gov]; Shenkman, Ethan[Shenkman.Ethan@epa.gov] 
From: Schramm, Daniel 
Sent: Thur 6/16/2016 9:28:37 PM 
Subject: RE: CEIP Clips- 6/16/16 

~-------------------------------Atty:c1re-r1I ______________________________ 1 

i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

The agency made no mention that the Clean Power Plan, the centerpiece of President Obama's 
climate agenda, has been halted by the Supreme Court until the merits of the case against it have 
been heard in appeals court in late September. 

From: Goffman, Joseph 
Sent: Thursday, June 16, 2016 5:23PM 
To: Zenick, Elliott <Zenick.EIIiott@epa.gov>; Schramm, Daniel <Schramm.Daniel@epa.gov> 
Cc: Culligan, Kevin <Culligan.Kevin@epa.gov>; Harvey, Reid <Harvey.Reid@epa.gov> 
Subject: Fwd: CEIP Clips- 6/16/16 

Probably not news to you given last week's vintage, but note Allison Wood statements in Inside 
EPA story below. Thanks. 

Sent from my iPhone 
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Begin forwarded message: 

From: "Drinkard, Andrea" 
Date: June 16,2016 at 4:50:17 PM EDT 

"Goffman, Joseph" 

Subject: Fwd: CEIP Clips - 6/16/16 

Current summary of clips. As a reminder, Amanda was on the stakeholder call, so she 
pulled some quotes from there. I don't see any issues, but let me know if you do. We're 
working on the Examiner story, we clearly said that the rule was stayed in multiple places. 
I'm not sure what happened, but we're trying to get it corrected. 

Andrea Drinkard 

(o) 202.564.1601 

(c)! __ ~_:!.~~~-~-~-~.:~.~~~~-~~-.! 
Begin forwarded message: 

From: "Scheps, Adam" <;-;,Qlli~Mli!nl(q;~_pSL_g;QY 
Date: June 16, 2016 at 4:37:27 PM EDT 

Andrea" 
Cc: "Hull, George" 
Subject: CEIP Clips - 6/16/16 

E&ENewsPM 

EPA details plans to give states credit for early progress 

By Amanda Reilly on 6/16/16 

U.S. EPA released a proposal today for a voluntary program to give states and tribes 
credit for taking early action under the Clean Power Plan. 

The Clean Energy Incentive Program (CEIP) proposal would award states for "zero-
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emitting" renewable energy projects in all communities, and solar and energy 
efficiency measures in low-income communities. 

States would need the projects in place before 2022. That's when they are supposed to 
start reducing carbon dioxide emissions from power plants under the final Clean Power 
Plan. 

"Today's proposal will help guide states and tribes that choose to participate in the 
program when the Clean Power Plan becomes effective," EPA acting air chief Janet 
McCabe said today. 

The proposal outlines criteria for types of renewable energy and energy efficiency 
projects that would be eligible, expanding the list of projects for which states can 
receive credit. It would also allow states and tribes to define "low-income" for efforts 
to help those communities. 

EPA today also laid out how the agency would dole out a pool of allowances and 
emissions rate credits equal to 300 million short tons of carbon dioxide to participating 
states and tribes. The agency proposed making half of the pool available for low
income projects. 

The CEIP was designed as "a clear way to get infrastructure investment into low
income communities," McCabe said. 

States would then provide those allowances and credits, which are the compliance 
instruments for the Clean Power Plan, to providers of renewable energy and low
income projects. 

Included in today's proposal is example text on the CEIP that states can incorporate 
into plans they submit to EPA. 
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The agency will accept comments on the proposal for 60 days after it's published in the 
Federal Register. EPA also intends to hold a public hearing in Chicago on Aug. 3 -
exactly one year after it announced the final Clean Power Plan. 

Rule 'will be upheld' 

EPA first released some details of the CEIP in the final Clean Power Plan. But, in a 5-4 
decision in February, the Supreme Court froze the rule until complex litigation is 
resolved. 

Agency officials, however, have said they would continue to roll out the CEIP and 
model rules to guide states on emissions trading programs. 

Congressional Republicans, state officials who are challenging the Clean Power Plan 
and industry critics have accused EPA of trying to work around the high court stay by 
continuing to work on the related programs. 

"EPA's blatant disregard for the rule oflaw and the decision by the U.S. Supreme 
Court to stay the harmful Clean Power Plan is its latest assault against energy
producing states like West Virginia," Sen. Shelley Moore Capito (R-W.Va.) said today 
in a statement. "By choosing to advance the president's climate agenda despite its 
pending legal status, EPA is not only skirting the law, it is wasting significant taxpayer 
dollars while putting American jobs at risk." 

EPA defended today's proposal as "consistent" with the Supreme Court's order. 

While McCabe noted that states do not have to comply with the program while the stay 
is in place, she said that "EPA firmly believes that the Clean Power Plan will be upheld 
when the merits are considered by the courts." 
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The Supreme Court, she added, "did not tell EPA to halt all work related to the Clean 
Power Plan." 

Fourteen states earlier this spring requested that the agency provide more information 
about the CEIP. 

Today's proposal contains some changes from details EPA released last year. McCabe 
said the changes reflected conversations with stakeholders and informal comments that 
EPA received. 

EPA received more than 5,000 comments in a nonregulatory docket, held four listening 
sessions and had dozens of meetings on the CEIP. 

Timelines unclear 

Among the changes in today's release: EPA proposed expanding the types of projects 
that are eligible for early-action credit. 

The new list of eligible projects includes community and residential solar projects in 
low-income communities, along with energy efficiency projects. 

EPA also expanded its list of zero-emitting renewable energy technologies to include 
geothermal and hydropower along with solar and wind energy. 

Renewable energy projects would be eligible for credit if they begin commercial 
operation in 2020 and 2021, in contrast to the final Clean Power Plan, which said that 
projects can get credit when they "commence construction." 
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Low-income energy efficiency projects would be eligible after Sept. 6, 2018, when 
they begin "delivering quantifiable and verifiable electricity savings." 

EPA said it could adjust time frames in the CEIP depending on progress and the ruling 
surrounding Clean Power Plan litigation. 

But EPA also maintained that, at this point, "it's not clear whether and to what extent" 
the Clean Power Plan's deadlines may be tolled if the rule is eventually upheld. 

Advanced Energy Economy, a business association that promotes renewable energy 
and energy efficiency, applauded the release of the proposal. 

"The CEIP is an important program that promises to accelerate investment in the 
electric power system and reduce the cost of compliance with the Clean Power Plan for 
states and customers," Matt Stanberry, the association's vice president of market 
development, said in a statement. 

4:05pm 

The Washington Examiner 

EPA moves ahead on clean energy despite court stay 

By John Siciliano on 6/16/16 at 3:36pm 

The Obama administration is moving ahead with a key part of its climate regulations 
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despite the rules being placed on hold by the Supreme Court. 

The Environmental Protection Agency issued a proposal Thursday detailing a Clean 
Energy Incentive Program meant to drive states' adoption of renewable energy to meet 
the demands of the agency's far-reaching Clean Power Plan, which is being challenged 
in federal appeals court by more than two dozen states and dozens of other groups. 

"Today's proposal will help guide states and tribes that choose to participate in the 
program when the Clean Power Plan becomes effective," the EPA said in announcing 
the clean energy proposal. 

EPA acting assistant administrator Janet McCabe said the agency has been working on 
the program for almost a year and Thursday's proposal "keeps that conversation 
moving forward." 

"Taking these steps will help cut carbon pollution by encouraging investment in 
renewable energy and energy efficiency, which will help give our kids and grandkids a 
healthier and safer future," McCabe said. 

The EPA wants states, industry and others to comment on the proposal so they can get 
the incentive program right once the Clean Power Plan goes into effect. 

The agency made no mention that the Clean Power Plan, the centerpiece of President 
Obama's climate agenda, has been halted by the Supreme Court until the merits of the 
case against it have been heard in appeals court in late September. 

The EPA climate plan directs states to cut greenhouse gas emissions, which many 
scientists blame for driving climate change, by one-third by 2030. States and dozens of 
industry groups opposing the rule say it far surpasses EPA's authority to implement it 
and is illegal. 
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The EPA has said it is confident the plan will hold up under court review and it will 
triumph in the end. 

3:57pm 

Inside EPA 

EPA Proposes ESPS Clean Energy Incentive Program 

On 6/16/16 at 3:10pm 

EPA is formally proposing its Clean Energy Incentive Program (CEIP) --the early 
action incentive program for its signature power plant greenhouse gas rule -- brushing 
aside concerns from critics that the agency's work on the measure violates a high court 
stay on the power plant rule and that the agency lacks authority to develop the rule. 

The agency June 16 unveiled the proposal, providing additional design elements for a 
measure intended "to help states meet their goals under the plan by encouraging early 
investments in zero-emitting renewable energy generation, and by removing barriers to 
investment in energy efficiency and solar measures in low-income communities." 

Officials are hosting webinars on the measure June 16 for environmental justice 
stakeholders, with additional webinars June 28 for states and another July 19 for 
community groups, the agency announced. The agency will hold a public hearing on 
the proposal Aug. 3 in Chicago. 

The CEIP is a voluntary incentive program for EPA's power plant existing source 
performance standards (ESPS) under which states would receive compliance credits 
during the two years prior to the rule's compliance period for solar and wind projects 
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and for energy efficiency projects in low-income areas. 

But opponents to the ESPS have taken aim at EPA's work on the CEIP, charging that it 
is inconsistent with the Supreme Court stay of the rule pending resolution of legal 
challenges. 

Speaking to Inside EPA after a Senate hearing last week, industry attorney Allison 
Wood, with Hunton & Williams, noted that once the proposed CEIP is published, it 
triggers a notice and comment -- effectively requiring action for states and utilities. 

"If this were only something that were being given to states that wanted to work and 
didn't affect the states that didn't, that would be OK," Wood said. But because the 
proposed CEIP will trigger a comment period, "if you're a state that didn't want to be 
working during the stay, you have to pick up your pen and write comments and 
evaluate this rule, otherwise if at the end of the day the rule comes back, you're going 
to be in a position where you didn't have any opportunity to have any input on this part 
of the program," she said. 

Others, like Marlo Lewis of the Competitive Enterprise Institute, have charged that the 
agency lacks legal authority to develop such a rule. 

According to EPA's release, the new CEIP proposal offers stakeholders opportunity to 
comment on a number of the program's design elements-- including project eligibility, 
flexibility around how to define a "low-income community" and the manner in which 
CEIP allowances should be made available. 

"For nearly a year we have collaborated with communities and other stakeholders, 
listening closely to ideas about how to design a range of elements of the CEIP. Today's 
proposal keeps that conversation moving forward," EPA's acting air chief Janet 
McCabe said in a statement. 
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3:25pm 

Power Magazine 

Despite Stay, EPA Proposes Details of Clean Power Plan Voluntary Incentive 
Program 

By Sonal Patel on 6/16/16 at 2:50pm 

The Environmental Protection Agency (EPA) has unveiled details of the Clean Energy 
Incentive Program (CEIP), a voluntary measure central to the judicially stalled Clean 
Power Plan that seeks to provide guidance to states and tribes that want to meet goals 
under the plan when it becomes effective. 

The final Clean Power Plan, finalized in August 2015, included the CEIP, which was 
designed to help states and tribes with affected power plants meet goals by removing 
barriers to investment in energy efficiency and solar measures in low-income 
communities. It also encouraged early investment of renewable generation. 

A state or tribe that chooses to opt-in to the CEIP may allocate allowances (under a 
mass-based plan) or issue emission rate credits (ERCs, under a rate-based plan) to 
eligible CEIP projects for energy generation or savings that occur over 2020 through 
2021. The CEIP-eligible project that receives allowances or ERCs (and, in the process, 
gains a matching award from the EPA) may then sell or transfer them to affected 
power plants. Those plants may then use them for compliance with an emission 
standard under the Clean Power Plan. 

A Voluntary Proposal 

The design details of the CEIP proposed on June 16 were formulated with extensive 

ED_000948_00009980-00010 



FOIA EPA-HQ-2016-009655 

outreach and more than 5,000 public comments, the EPA said in a statement. 

Among the proposal's key provisions are more details on how the EPA matching pool 
of allowances and ERCs (equivalent to 300 million short tons of carbon dioxide 
emissions) will be made available to states and tribes that choose to participate in the 
CEIP. The agency proposed that the matching pool be divided evenly between two 
reserves, with 50% made available for low-income community projects and 50% in a 
reserve for renewable energy projects. 

The proposal also expands the types of projects that are eligible for the CEIP and 
clarifies that they will be eligible once they commence operation. For low-income 
community projects, both demand-side energy efficiency and solar projects will be 
eligible. For renewables projects, the CEIP-eligible technologies that were originally 
limited to solar and wind will now include geothermal and hydropower. 

The EPA also re-proposed an optional example of regulatory text specific to the CEIP 
that a state or tribe may choose to incorporate into its plan. 

Public comment on the proposal will be open for 60 days, and the agency will conduct 
a hearing on the design details in Chicago on August 3. 

2:15pm 

The Hill 

EPA proposes climate rule incentives despite court hold 

By Timothy Cama on 6/16/16 at 1:38pm 
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The Obama administration is moving ahead with an incentive program for its 
contentious climate change rule, despite the Supreme Court's action halting the 
regulation. 

Under the program, known as the Clean Energy Incentive Program, the Environmental 
Protection Agency (EPA) would give states compliance credits for renewable energy 
and efficiency projects that are undertaken earlier than the Clean Power Plan would 
require them. 

It's meant to be a carrot to the stick of the Clean Power Plan and to try to get some 
significant deployment of renewables and efficiency projects before the regulation 
kicks in in 2022. 

"Taking these steps will help cut carbon pollution by encouraging investment in 
renewable energy and energy efficiency, which will help give our kids and grandkids a 
healthier and safer future," Janet McCabe, head of the EPA's air pollution office, said 
in a Thursday statement. 

The basic details of the incentive program were outlined when the climate rule was 
made final last August, but Thursday's announcement formally proposes more details 
about it. 

The climate rule itself, which seeks a 32 percent cut in the power sector's carbon 
emissions, is under a judicial stay from the Supreme Court's February 2016 order. 

But the EPA believes that actions like the incentive program and helping states 
voluntarily comply with the regulation are permissible under the court stay- an 
opinion Republicans and the rule's opponents disagree with. 

"EPA is attempting to downplay the significance of the stay and argue against clear 
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legal precedence as a last-ditch effort to scare states into spending scarce resources 
complying with a rule that could very well be overturned," Sen. James Inhofe (R
Okla.), chairman of the Environment and Public Works Committee, said at a hearing 
last week about the issue. 

Fallowing formal publication of the Thursday proposal in the Federal Register, the 
EPA will take comments from the public for 60 days before considering them and 
making the program final. 

1:24pm 

From: "Jones, Enesta" <Jims::tl~~(@~lli]~2Y: 
Date: June 16, 2016 at 1:24:24 PM EDT 

"Hull, 
George" 
Subject: CEIP News Clips: 6/16/16 

Politico Pro 

1. EPA proposes rule to prod states for early climate rule action 

2. 

EPA today released its proposed Clean Energy Incentive Program, part of 
the implementation scheme for the Clean Power Plan. 

Republicans have slammed the agency's work on the incentive program, 
as well as other implementation regulations, amid the Supreme Court's 
stay of the Clean Power Plan. Sen. this morning 
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offered but withdrew an amendment that would block EPA's work on the 
CEIP and similar CPP implementation rules. 

The CEIP is a voluntary program under which states can secure extra 
credit for power from renewables generated in 2020 and 2021, the two 
years before the first compliance deadline, though the agency notes there 
may be changes to those dates given the stay. 

The proposal expands the previous eligibility list for technologies from just 
solar and wind to include geothermal and hydropower. The rule also 
provides double credit for low-income communities that deploy demand
side efficiency programs or solar projects. States will be able to adopt 
several definitions to identify which communities qualify as low-income. 

The proposal also includes details for how 300 million short tons of carbon 
dioxide emissions savings will be translated into allowances for states that 
go with mass-based plans and emission-rate credits for states that choose 
rate-based plans. 

The agency will take public comment for 60 days after publication in the 
Federal Register, and will hold a public hearing on Aug. 3 in Chicago. 
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To: 
From: 

McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea 

Sent: 
Subject: 

Thur 6/16/2016 8:50:17 PM 
Fwd: CEIP Clips- 6/16/16 

Current summary of clips. As a reminder, Amanda was on the stakeholder call, so she pulled 
some quotes from there. I don't see any issues, but let me know if you do. We're working on the 
Examiner story, we clearly said that the rule was stayed in multiple places. I'm not sure what 
happened, but we're trying to get it corrected. 

Andrea Drinkard 
(o) 202.564.1601 
c c) i-·p~;~-~-~-~-~-·c·~-~~i~~-~i·l·-i 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Begin forwarded message: 

From: "Scheps, Adam" 
Date: June 16, 2016 at 4:37:27 PM EDT 

Andrea" 
Cc: "Hull, George" 
Subject: CEIP Clips - 6/16/16 

E&ENewsPM 

EPA details plans to give states credit for early progress 

By Amanda Reilly on 6/16/16 

U.S. EPA released a proposal today for a voluntary program to give states and tribes credit 
for taking early action under the Clean Power Plan. 

The Clean Energy Incentive Program (CEIP) proposal would award states for "zero
emitting" renewable energy projects in all communities, and solar and energy efficiency 
measures in low-income communities. 
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States would need the projects in place before 2022. That's when they are supposed to start 
reducing carbon dioxide emissions from power plants under the final Clean Power Plan. 

"Today's proposal will help guide states and tribes that choose to participate in the program 
when the Clean Power Plan becomes effective," EPA acting air chief Janet McCabe said 
today. 

The proposal outlines criteria for types of renewable energy and energy efficiency projects 
that would be eligible, expanding the list of projects for which states can receive credit. It 
would also allow states and tribes to define "low-income" for efforts to help those 
communities. 

EPA today also laid out how the agency would dole out a pool of allowances and emissions 
rate credits equal to 300 million short tons of carbon dioxide to participating states and 
tribes. The agency proposed making half of the pool available for low-income projects. 

The CEIP was designed as "a clear way to get infrastructure investment into low-income 
communities," McCabe said. 

States would then provide those allowances and credits, which are the compliance 
instruments for the Clean Power Plan, to providers of renewable energy and low-income 
projects. 

Included in today's proposal is example text on the CEIP that states can incorporate into 
plans they submit to EPA. 

The agency will accept comments on the proposal for 60 days after it's published in the 
Federal Register. EPA also intends to hold a public hearing in Chicago on Aug. 3 -- exactly 
one year after it announced the final Clean Power Plan. 

ED_000948_00009981-00002 



FOIA EPA-HQ-2016-009655 

Rule 'will be upheld' 

EPA first released some details of the CEIP in the final Clean Power Plan. But, in a 5-4 
decision in February, the Supreme Court froze the rule until complex litigation is resolved. 

Agency officials, however, have said they would continue to roll out the CEIP and model 
rules to guide states on emissions trading programs. 

Congressional Republicans, state officials who are challenging the Clean Power Plan and 
industry critics have accused EPA of trying to work around the high court stay by 
continuing to work on the related programs. 

"EPA's blatant disregard for the rule oflaw and the decision by the U.S. Supreme Court to 
stay the harmful Clean Power Plan is its latest assault against energy-producing states like 
West Virginia," Sen. Shelley Moore Capito (R-W.Va.) said today in a statement. "By 
choosing to advance the president's climate agenda despite its pending legal status, EPA is 
not only skirting the law, it is wasting significant taxpayer dollars while putting American 
jobs at risk." 

EPA defended today's proposal as "consistent" with the Supreme Court's order. 

While McCabe noted that states do not have to comply with the program while the stay is in 
place, she said that "EPA firmly believes that the Clean Power Plan will be upheld when the 
merits are considered by the courts." 

The Supreme Court, she added, "did not tell EPA to halt all work related to the Clean Power 
Plan." 

Fourteen states earlier this spring requested that the agency provide more information about 
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the CEIP. 

Today's proposal contains some changes from details EPA released last year. McCabe said 
the changes reflected conversations with stakeholders and informal comments that EPA 
received. 

EPA received more than 5,000 comments in a nonregulatory docket, held four listening 
sessions and had dozens of meetings on the CEIP. 

Timelines unclear 

Among the changes in today's release: EPA proposed expanding the types of projects that 
are eligible for early-action credit. 

The new list of eligible projects includes community and residential solar projects in low
income communities, along with energy efficiency projects. 

EPA also expanded its list of zero-emitting renewable energy technologies to include 
geothermal and hydropower along with solar and wind energy. 

Renewable energy projects would be eligible for credit if they begin commercial operation 
in 2020 and 2021, in contrast to the final Clean Power Plan, which said that projects can get 
credit when they "commence construction." 

Low-income energy efficiency projects would be eligible after Sept. 6, 2018, when they 
begin "delivering quantifiable and verifiable electricity savings." 

EPA said it could adjust time frames in the CEIP depending on progress and the ruling 
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surrounding Clean Power Plan litigation. 

But EPA also maintained that, at this point, "it's not clear whether and to what extent" the 
Clean Power Plan's deadlines may be tolled if the rule is eventually upheld. 

Advanced Energy Economy, a business association that promotes renewable energy and 
energy efficiency, applauded the release of the proposal. 

"The CEIP is an important program that promises to accelerate investment in the electric 
power system and reduce the cost of compliance with the Clean Power Plan for states and 
customers," Matt Stanberry, the association's vice president of market development, said in 
a statement. 

4:05pm 

The Washington Examiner 

EPA moves ahead on clean energy despite court stay 

By John Siciliano on 6/16/16 at 3:36pm 

The Obama administration is moving ahead with a key part of its climate regulations despite 
the rules being placed on hold by the Supreme Court. 

The Environmental Protection Agency issued a proposal Thursday detailing a Clean Energy 
Incentive Program meant to drive states' adoption of renewable energy to meet the demands 
of the agency's far-reaching Clean Power Plan, which is being challenged in federal appeals 

ED_000948_00009981-00005 



FOIA EPA-HQ-2016-009655 

court by more than two dozen states and dozens of other groups. 

"Today's proposal will help guide states and tribes that choose to participate in the program 
when the Clean Power Plan becomes effective," the EPA said in announcing the clean 
energy proposal. 

EPA acting assistant administrator Janet McCabe said the agency has been working on the 
program for almost a year and Thursday's proposal "keeps that conversation moving 
forward." 

"Taking these steps will help cut carbon pollution by encouraging investment in renewable 
energy and energy efficiency, which will help give our kids and grandkids a healthier and 
safer future," McCabe said. 

The EPA wants states, industry and others to comment on the proposal so they can get the 
incentive program right once the Clean Power Plan goes into effect. 

The agency made no mention that the Clean Power Plan, the centerpiece of President 
Obama's climate agenda, has been halted by the Supreme Court until the merits of the case 
against it have been heard in appeals court in late September. 

The EPA climate plan directs states to cut greenhouse gas emissions, which many scientists 
blame for driving climate change, by one-third by 2030. States and dozens of industry 
groups opposing the rule say it far surpasses EPA's authority to implement it and is illegal. 

The EPA has said it is confident the plan will hold up under court review and it will triumph 
in the end. 
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3:57pm 

Inside EPA 

EPA Proposes ESPS Clean Energy Incentive Program 

On 6/16/16 at 3:10pm 

EPA is formally proposing its Clean Energy Incentive Program (CEIP) --the early action 
incentive program for its signature power plant greenhouse gas rule -- brushing aside 
concerns from critics that the agency's work on the measure violates a high court stay on the 
power plant rule and that the agency lacks authority to develop the rule. 

The agency June 16 unveiled the proposal, providing additional design elements for a 
measure intended "to help states meet their goals under the plan by encouraging early 
investments in zero-emitting renewable energy generation, and by removing barriers to 
investment in energy efficiency and solar measures in low-income communities." 

Officials are hosting webinars on the measure June 16 for environmental justice 
stakeholders, with additional webinars June 28 for states and another July 19 for community 
groups, the agency announced. The agency will hold a public hearing on the proposal Aug. 
3 in Chicago. 

The CEIP is a voluntary incentive program for EPA's power plant existing source 
performance standards (ESPS) under which states would receive compliance credits during 
the two years prior to the rule's compliance period for solar and wind projects and for 
energy efficiency projects in low-income areas. 

But opponents to the ESPS have taken aim at EPA's work on the CEIP, charging that it is 
inconsistent with the Supreme Court stay of the rule pending resolution oflegal challenges. 
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Speaking to Inside EPA after a Senate hearing last week, industry attorney Allison Wood, 
with Hunton & Williams, noted that once the proposed CEIP is published, it triggers a 
notice and comment -- effectively requiring action for states and utilities. 

"If this were only something that were being given to states that wanted to work and didn't 
affect the states that didn't, that would be OK," Wood said. But because the proposed CEIP 
will trigger a comment period, "if you're a state that didn't want to be working during the 
stay, you have to pick up your pen and write comments and evaluate this mle, otherwise if 
at the end of the day the mle comes back, you're going to be in a position where you didn't 
have any opportunity to have any input on this part of the program," she said. 

Others, like Marlo Lewis of the Competitive Enterprise Institute, have charged that the 
agency lacks legal authority to develop such a mle. 

According to EPA's release, the new CEIP proposal offers stakeholders opportunity to 
comment on a number of the program's design elements-- including project eligibility, 
flexibility around how to define a "low-income community" and the manner in which CEIP 
allowances should be made available. 

"For nearly a year we have collaborated with communities and other stakeholders, listening 
closely to ideas about how to design a range of elements of the CEIP. Today's proposal 
keeps that conversation moving forward," EPA's acting air chief Janet McCabe said in a 
statement. 

3:25pm 

Power Magazine 
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Despite Stay, EPA Proposes Details of Clean Power Plan Voluntary Incentive Program 

By Sonal Patel on 6/16/16 at 2:50pm 

The Environmental Protection Agency (EPA) has unveiled details of the Clean Energy 
Incentive Program (CEIP), a voluntary measure central to the judicially stalled Clean Power 
Plan that seeks to provide guidance to states and tribes that want to meet goals under the 
plan when it becomes effective. 

The final Clean Power Plan, finalized in August 2015, included the CEIP, which was 
designed to help states and tribes with affected power plants meet goals by removing 
barriers to investment in energy efficiency and solar measures in low-income communities. 
It also encouraged early investment of renewable generation. 

A state or tribe that chooses to opt-in to the CEIP may allocate allowances (under a mass
based plan) or issue emission rate credits (ERCs, under a rate-based plan) to eligible CEIP 
projects for energy generation or savings that occur over 2020 through 2021. The CEIP
eligible project that receives allowances or ERCs (and, in the process, gains a matching 
award from the EPA) may then sell or transfer them to affected power plants. Those plants 
may then use them for compliance with an emission standard under the Clean Power Plan. 

A Voluntary Proposal 

The design details of the CEIP proposed on June 16 were formulated with extensive 
outreach and more than 5,000 public comments, the EPA said in a statement. 

Among the proposal's key provisions are more details on how the EPA matching pool of 
allowances and ERCs (equivalent to 300 million short tons of carbon dioxide emissions) 
will be made available to states and tribes that choose to participate in the CEIP. The 
agency proposed that the matching pool be divided evenly between two reserves, with 50% 
made available for low-income community projects and 50% in a reserve for renewable 
energy projects. 

ED_000948_00009981-00009 



FOIA EPA-HQ-2016-009655 

The proposal also expands the types of projects that are eligible for the CEIP and clarifies 
that they will be eligible once they commence operation. For low-income community 
projects, both demand-side energy efficiency and solar projects will be eligible. For 
renewables projects, the CEIP-eligible technologies that were originally limited to solar and 
wind will now include geothermal and hydropower. 

The EPA also re-proposed an optional example of regulatory text specific to the CEIP that a 
state or tribe may choose to incorporate into its plan. 

Public comment on the proposal will be open for 60 days, and the agency will conduct a 
hearing on the design details in Chicago on August 3. 

2:15pm 

The Hill 

EPA proposes climate rule incentives despite court hold 

By Timothy Cama on 6/16/16 at 1:38pm 

The Obama administration is moving ahead with an incentive program for its contentious 
climate change rule, despite the Supreme Court's action halting the regulation. 

Under the program, known as the Clean Energy Incentive Program, the Environmental 
Protection Agency (EPA) would give states compliance credits for renewable energy and 
efficiency projects that are undertaken earlier than the Clean Power Plan would require 
them. 
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It's meant to be a carrot to the stick of the Clean Power Plan and to try to get some 
significant deployment of renewables and efficiency projects before the regulation kicks in 
in 2022. 

"Taking these steps will help cut carbon pollution by encouraging investment in renewable 
energy and energy efficiency, which will help give our kids and grandkids a healthier and 
safer future," Janet McCabe, head of the EPA's air pollution office, said in a Thursday 
statement. 

The basic details of the incentive program were outlined when the climate rule was made 
final last August, but Thursday's announcement formally proposes more details about it. 

The climate rule itself, which seeks a 32 percent cut in the power sector's carbon emissions, 
is under a judicial stay from the Supreme Court's February 2016 order. 

But the EPA believes that actions like the incentive program and helping states voluntarily 
comply with the regulation are permissible under the court stay- an opinion Republicans 
and the rule's opponents disagree with. 

"EPA is attempting to downplay the significance of the stay and argue against clear legal 
precedence as a last-ditch effort to scare states into spending scarce resources complying 
with a rule that could very well be overturned," Sen. James Inhofe (R-Okla.), chairman of 
the Environment and Public Works Committee, said at a hearing last week about the issue. 

Following formal publication of the Thursday proposal in the Federal Register, the EPA 
will take comments from the public for 60 days before considering them and making the 
program final. 
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1:24pm 

From: "Jones, Enesta" :::,)_Q~;J::J~trufe.IT~iQY::: 

Date: June 16, 2016 at 1:24:24 PM EDT 

"Hull, George" 

Subject: CEIP News Clips: 6/16/16 

Politico Pro 

1. EPA proposes rule to prod states for early climate rule action 

2. 

EPA today released its proposed Clean Energy Incentive Program, part of the 
implementation scheme for the Clean Power Plan. 

Republicans have slammed the agency's work on the incentive program, as 
well as other implementation regulations, amid the Supreme Court's stay of the 
Clean Power Plan. Sen. this morning offered but 
withdrew an amendment that would block EPA's work on the CEIP and similar 
CPP implementation rules. 

The CEIP is a voluntary program under which states can secure extra credit for 
power from renewables generated in 2020 and 2021 , the two years before the 
first compliance deadline, though the agency notes there may be changes to 
those dates given the stay. 

The proposal expands the previous eligibility list for technologies from just 
solar and wind to include geothermal and hydropower. The rule also provides 
double credit for low-income communities that deploy demand-side efficiency 
programs or solar projects. States will be able to adopt several definitions to 
identify which communities qualify as low-income. 

The proposal also includes details for how 300 million short tons of carbon 
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dioxide emissions savings will be translated into allowances for states that go 
with mass-based plans and emission-rate credits for states that choose rate
based plans. 

The agency will take public comment for 60 days after publication in the 
Federal Register, and will hold a public hearing on Aug. 3 in Chicago. 
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To: Rennert, Kevin[Rennert.Kevin@epa.gov]; Henigin, Mary[Henigin.Mary@epa.gov] 
Cc: Stewart, Lori[Stewart.Lori@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; 
Culligan, Kevin[Culligan.Kevin@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Knapp, Kristien[Knapp.Kristien@epa.gov]; Vaught, 
Laura[Vaught. Laura@epa.gov]; Harrison, Melissa[Harrison. Melissa@epa .gov]; Fraser, 
Scott[Fraser.Scott@epa.gov]; Jones, Enesta[Jones.Enesta@epa.gov]; Atkinson, 
Emily[Atkinson.Emily@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov]; Wilson, 
Erika[Wilson.Erika@epa.gov]; Lewis, Josh[Lewis.Josh@epa.gov]; Bailey, 
KevinJ[Bailey.KevinJ@epa.gov]; Bowles, Jack[Bowles.Jack@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Schramm, Daniei[Schramm.Daniel@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov]; Moss, Jacob[Moss.Jacob@epa.gov]; Wilson, 
Erika[Wilson.Erika@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov]; Hight, 
Cate[Hight.Cate@epa.gov]; Green, Gregory[Green.Gregory@epa.gov]; Mckelvey, 
Laura[Mckelvey.Laura@epa.gov]; Noonan, Jenny[Noonan .Jenny@epa.gov]; Page, 
Steve[Page.Steve@epa.gov]; Enobakhare, Rosemary[Enobakhare.Rosemary@epa.gov]; 
Schramm, Daniei[Schramm.Daniel@epa.gov]; Jones, Enesta[Jones.Enesta@epa.gov] 
From: Drinkard, Andrea 
Sent: Thur 6/16/2016 3:33:47 PM 
Subject: Final Tick Tock and Final Materials 

Thursday, June 16 

.! 11 :30 Targeted heads up calls, including Congressional, community leaders, EE/RE leaders 

.! 12:00 Target signature time 

.! 12:15 Web posting (rule, fact sheet, data tables, etc.) 

.! 12:30 Press release 

.! 12:30 Invitation to stakeholder call goes out 

.! 2:45-3:30 Stakeholder call (open to all stakeholders) 
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From: Drinkard, Andrea 

Sent: Thursday, June 16, 2016 11:01 AM 

To: Rennert, Kevin <Rennert.Kevin@epa.gov>; Henigin, Mary <Henigin.Mary@epa.gov> 

Cc: Stewart, Lori <Stewart.Lori@epa.gov>; McCabe, Janet <McCabe.Janet@epa.gov>; Culligan, Kevin 
<Culligan.Kevin@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov>; Tsirigotis, Peter 

<Tsirigotis.Peter@epa.gov>; Knapp, Kristien <Knapp.Kristien@epa.gov>; Vaught, Laura 

<Vaught.Laura@epa.gov>; Harrison, Melissa <Harrison.Melissa@epa.gov>; Fraser, Scott 

<Fraser.Scott@epa.gov>; Jones, Enesta <Jones.Enesta@epa.gov>; Atkinson, Emily 

<Atkinson.Emily@epa.gov>; Ashley, Jackie <Ashley.Jackie@epa.gov>; Wilson, Erika 
<Wilson.Erika@epa.gov>; Lewis, Josh <Lewis.Josh@epa.gov>; Bailey, KevinJ <Bailey.KevinJ@epa.gov> 
Subject: RE: CEIP was cleared 

Thursday, June 16 

.! 11 :30 Targeted heads up calls, including Congressional, community leaders, EE/RE leaders 

.! 12:00 Target signature time (pending clearance from OMB this event and approval process to morning) 

.! 12:15 Web posting (rule, fact sheet, data tables, etc.) 

.! 12:30 Press release 

.! 12:30 Invitation to stakeholder call goes out 

.! 2:45-3:30 Stakeholder call (open to all stakeholders) 

From: Rennert, Kevin 
Sent: Thursday, June 16, 2016 10:54 AM 

To: Henigin, Mary <!:::!~!lill~~~~:!5!J5Ql~> 

Subject: Re: CEIP was cleared 

Yes- have it now. Thanks. 

Good morning, it was delivered to Stephanie Brown. 

Thank you 

Mary 

:!:!fl!l!S~~Q.QI~~~,g.Qy>; McCabe, 
Goffman, Joseph 
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From: Rennert, Kevin 

Sent: Thursday, June 16, 2016 10:44 AM 

To: Drinkard, Andrea <1'1l:·l!:~"'~~l!·ztc81J~~~~~~> 
Cc: McCabe, Janet <]Y~~~'!!:!Jili!:~~'!JSQY: 

<§Q!!~!J:b~~~~~:QY:>; Tsirigotis, Peter <Ir~'ii'Ul"&1~!J· ~J::§~:.@~i!:.IS:QY.>; 

Knapp, Kristien <!S~[12,JSl[g.l~@i~~!:Y> 

:yj:lL~:Jg!}L~::!.@~~!&QY:>; Harrison, Melissa <t~"!!r!J·i~'Q!"},JY'!!~~@itl2§~:rY_> 
Subject: Re: CEIP was cleared 

We're ready in OP to turn this quickly we just need the package from the air office. 

From: McCabe, Janet 

Sent: Thursday, June 16, 2016 10:37 AM 

Subject: RE: CEIP was cleared 

From: Culligan, Kevin 

Sent: Thursday, June 16, 2016 10:33 AM 

To: Goffman, Joseph <§Q!!!I@JllQg~~~Ui<;J.Y> 
Peter .-Tc:iri<ontic 

Subject: CEIP was cleared 

From: Szabo, Aaron [~~~~~~~~~~~~~~~~~~~~~~~~~~~-~~~~i_l!~~~l[p~-~~~-~~~~~~~~~~~~~~~~~~~~~~~J 
Sent: Thursday, June 16, 2016 10:31 AM 
To: Ndoh, Tina 

Goffman, 
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Kevin <Rennert.Kevin@epa.gov>; Barnett, Keith Szabo, Aaron 

L~:~:~:~:~:~:~:~9.~~~~!1j~)JZ~:b~~:6~:~:~:~:~:~:~:~J 
Subject: Conclusion of EO 12866 and 13563 Review: EPA Proposed Rule-- Clean Energy Incentive 
Program Design and Implementation (RIN 2060-AS84) 

This email serves as notice that the Office of Management and Budget (OMB) has concluded its review 

with a finding of consistent with change under Executive Orders 12866 and 13563 of the U.S. 
Environmental Protection Agency's (EPA) proposed rule originally entitled 11Ciean Energy Incentive 
Program Design and Implementation" (RIN 2060-AS84). 

Please let me know if you have any questions or comments. Thank you. 

Aaron L. Szabo 
Policy Analyst 

Office of Information and Regulatory Affairs 

Office of Management and Budget 
202-395-3621 
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To: 
Cc: 

Harrison, Melissa[Harrison.Melissa@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Benenati, Fran k[benenati. fran k@epa .gov] 

From: 
Sent: 
Subject: 

Drinkard, Andrea 
Thur 6/16/2016 2:43:08 PM 
RE: CEIP materials 

From: Harrison, Melissa 
Sent: Thursday, June 16, 2016 6:28AM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Goffman, Joseph 
<Goffman.Joseph@epa.gov> 
Cc: Benenati, Frank <benenati.frank@epa.gov> 
Subject: Fwd: CEIP materials 

Andrea & Joe-see below and attached. Anything major? 

Melissa J. Harrison 

Press Secretary 

U.S. Environmental Protection Agency 

.. -------------------------
Mobile:! Personal Cell/email i 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Begin forwarded message: 

From: "Utech, Dan G. EOP/WHO" i-·-·-·-·-·-·-·-·E·o-P-·eina-iiip.hon-e-·-·-·-·-·-·-·-1 
Date: June 15, 20 16 at 11:21:23 P~~f":EiSt-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
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To: "Benenati, Frank" <benenati.frank@epa.gov>, "Ceronsky, Megan M. EOP/WHO" 
J~~~~~~~~~~~~~~~~~~~-~i~!&~~iii~~~~~~;~~~~~~~l "Duke, Rick D. EOP/CEQ" 
~--·-·-·-·-·-·----~_<?.~--~-~-~~.~1£~~~-~---·-·-·-·-·-·-·J "V ahlsing, Candace M. EO P /WH 0" 

~~~~~~~~~j~~jji~~~i!~~~~~~~~~~~~·;;~~~!:;~~=~~eii~~~~EQ" 
L:~:~:~:~:~:~:~:~:~:~:~§~~:~~i!.!~[i!:P.~~~:~~~:~:~:~:~:~:~:~:~:~:J 
Cc: "Harrison, Melissa" <Harrison.Melissa@epa.gov> 
Subject: RE: CEIP materials 

Frank - comments on the PR and fact sheet attached. Comments on the Q/ A to follow in the 
mommg. 

-----Original Message-----
From: Utech, Dan G. EOP/WHO 
Sent: Wednesday, June 15,2016 5:45PM 

__ .Io:.~.B.enenati...Erank'_.~b.c.ncna.ti.frank@cpa.gov>; Ceronsky, Megan M. EOP/WHO 

l·-·-·-·-·-·-·-·----~.2~--~-~~-i_I!.E.~.~-~-~---·-·-·-·-·-·-·_j Duke, Rick D. EOP/CEQ 
L~~~=~~~~~~~~~~~~~I§~~~~!li~iVe~~~~~~~~~~~~~~~~~~~~~~~~~~J V ahlsing, Candace M. EO P /WH 0 
:~--~--~--~--~--~--~--~--~--~--~--~--~--~~-~~-~~-~-~lHP.~~~-~~--~--~--~--~--~--~--~--~--~--~--~--~·}; Nielsen, Noreen A. EO P /CEQ 
,C:~:~:~:~:~:~:~:~:~:~:~:~:~:~§~~~~i~~e~i~i~:~:~~:~:~:~~:~:~~:~:~:;] Zakaria, Ram a A. EO PIc EQ 
i_·-·-·-·-·-·-·-·---~Q~-~-~~~-~I.P.~-~~~---·-·-·-·-·-·-·-·_iHomung, Daniel Z. EO P /WH 0 
~--~--~--~--~--~--~--~--~--~·-=-~·.i.g~--~~~-~l"I!P.§~"-~--~--~--~--~--~--~-~--=·-~--~--~} 
Cc: Harrison, Melissa <tl.illJt:llil::rr:lM_\~ililliY0~~2Y 
Subject: RE: CEIP materials 

+ rick at correct address. We will look now. Thanks. 

-----Original Message-----
From: Benenati, Frank lm~~~!Smill!Jt;mJili:emf!llQYJ 

Sent: Wednesday, June 15, 201 §.. . .:5..:_4~_.P._M._·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·, 
To: Utech, Dan G. EOP/WHO L.__-·-·-·-·=·-~-~-~--~-~~~1/p_~.~-~~--·-~·-·-.f; Ceronsky, Megan M. 
EO P /WH 0 c·.~--~--~·.-·.~--~--~--~--~--~--~--~·.¥-q·~-~~ili.~.~~jlil~·ii·~-~--~--~--~--~--~--~--~--~--~~--~--~·.} {~~~q~~Eii_li~~ii/p-hone-·-·; V ahlsing, 
Candace M. EOP/WHO i EOP email/phone ~-·-·-·-·-·-·-·-·-·-

L--·-~-~-·-·-~-·~-=·-·-·=·-~~·-~·-·-·-~·-~·-·-·-·-·-·-·""'-···.:.:·u-·-·-

Cc: Harrison, Melissa <llif!jl >~JJrrr-1 ~'Q!'JL.Ms~~ills,~~2Y 
Subject: CEIP materials 
Importance: High 

Hey team, 

So apologies -just getting started here and was unaware that you all didn't know about this 
po ten ti al rollout tom orr ow. r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·Ex~·-5·-~-·oefiiJe.rative-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E-x:·:--s--:--o-erriie-ra-tfve _______________________ l 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
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·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
' ' i i 

i Ex. 5 - Deliberative i 
! ! 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Hi Janet, 

McCabe, Janet[McCabe.Janet@epa.gov] 
Goffman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea 
Thur 6/16/2016 12:54:09 PM 
Edits from the WH 

We got very minor edits from the WH on the PR, fact sheet and Q&As. I think we're in a 
position to accept most, if not all of them. I'm running them by OAQPS and OGC now. We will 
replace "renewables" with "solar" in Candace's edit to the PR. 

Thanks. 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cyran, Carissa 
Wed 6/15/2016 9:55:32 PM 
E-folder for Thursday, June 16, 2016 

Not Responsive 
1:00pm-1:45pm Proposed rule on CEIP details -stakeholder call info - 5400 

Not Responsive 
4:00 pm - 5:00 pm DOE-FERC CPP Reliability Meeting- 5415 

~---·-·-·-·-·-·-·-·--~-~-!.-~.~~-p_~~-~-iy~·-·-·-·-·-·-·-·-·-·-1 
FOR REVIEW : CEIP Rollout Material 
Run of the show 

• AM Targeted heads up calls, including Congressional, community leaders, EE/RE leaders 

• lO:lSAM Target signature time (pending clearance from OMB this event and approval 
process to morning) 

• 10:45AM Web posting (rule, fact sheet, data tables, etc.) 

• ll:OOAM Press release 

• ll:OOAM Invitation to stakeholder call goes out 

• l:00-1:45PM Stakeholder call (open to all stakeholders) 

Communication plan and call list Press Release 

Fact Sheet Q&As 

Stakeholder Call Talking Points 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: South, Peter[South.Peter@epa.gov]; Culligan, Kevin[Culligan.Kevin@epa.gov]; Harvey, 
Reid[Harvey.Reid@epa.gov]; Wood, Anna[Wood.Anna@epa.gov] 
From: Kornylak, Vera S. 
Sent: Wed 6/15/2016 1 :23:44 PM 
Subject: Brief Overview of NACAA Model Plan.docx 

Joe, here's a quick overview of the NACAA model plan -pretty high level. If you feel that you 
need more info, please let me know! 

Thanks, 

Vera 

Vera Kornylak II Air Quality Policy Division II OAQPS 

919-541-406711 kornylak.vera@epa.gov 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cyran, Carissa 
Tue 6/14/2016 9:42:08 PM 
E-folder for Wednesday, June 15, 2016 

Not Responsive 
11:00 am -12:00 pm CPP Model Rule Policy Issues Ill- 5400 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
! i 

I Not Responsive I 

t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

12:00 pm - 1:00 pm CPP Check In - 5400 

Not Responsive 
3:00 pm - 4:00 pm CPP Check-In hosted by Brian Deese - Brian Deese's Office 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Not Responsive I 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

FOR REVIEW: 
CEIP Rollout Material 
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FACT SHEET 
PROPOSED RULE ABOUT DESIGN DETAILS 

OF THE CLEAN ENERGY INCENTIVE PROGRAM (CEIP) UNDER THE CLEAN POWER PLAN 

OVERVIEW 

• On June 16, 2016, the Environmental Protection Agency (EPA) proposed certain design details for 
the optional Clean Energy Incentive Program (CEIP). Once finalized, the design elements in this 

proposal will help guide states and tribes that choose to participate in the CEIP when the Clean 

Power Plan becomes effective. 

• The final CPP included the CEIP, which was designed to help states and tribes with affected sources 

meet their goals under the plan by removing barriers to investment in energy efficiency and solar 
measures in low-income communities and by encouraging early investments in zero-emitting 

renewable energy generation. 

• States may, but are not required to, participate in this incentive program for early action. 

o Tribes have additional options, as discussed in the Tribal Authority Rule, tribes generally 

have the opportunity, but not the obligation, to submit a plan to implement the elements of 

the CAA for their respective areas of Indian country. Similarly, if a tribe with affected 

sources chooses to establish its own plan to implement the CEIP, it must seek and be 
approved by EPA for "treatment in the same manner as a state" (TAS) status. 

• Following through on commitments EPA made when we established the CEIP framework in the 
final Clean Power Plan1

, this action is informed by an extensive pre-proposal outreach and 
engagement process to gather input from stakeholders and the public on how best to design the 

details of the CEIP. In addition to dozens of stakeholder meetings, trainings and Q&A sessions on 

the CEIP, EPA held four listening sessions attended by more than 750 participants and established a 
non-regulatory docket that received more than 5,000 public comments. 

• This proposal is an opportunity for stakeholders and the public to provide further feedback on 
several key design elements. Key proposed provisions include: 

o criteria for eligible CEIP low-income community projects (demand-side energy-efficiency 

(EE) and solar projects implemented to serve low-income communities) and zero-emitting 

renewable energy projects (wind, solar, geothermal and hydropower in all communities); 

o a flexible approach for states and tribes to use definitions of the term "low-income 

community" under current programs aimed at benefitting those communities; and 

o how the EPA matching pool of allowances and emission rate credits (ERCs) equivalent to 

300 million short tons of C02 emissions will be made available to states and tribes that 

choose to participate in the CEIP. 

• In this action, EPA is also re-proposing optional example regulatory text specific to the CEIP that a 
state or tribe may choose to incorporate into its plan. 

1 On February 9, 2016, the Supreme Court stayed the CPP pending judicial review before the U.S. Court of Appeals for the 
D.C. Circuit and any subsequent proceedings in the Supreme Court. The stay means that no one has to comply with the 
Clean Power Plan while the stay is in effect. 

1 
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• EPA will accept public comment on this proposal for 60 days after publication in the Federal 
Register and will hold a public hearing in Chicago on August 3, 2016. 

PROPOSED CLARIFICATIONS ABOUT PROJECT ELIGIBILITY 

• EPA is proposing a limited expansion of the types of projects that are eligible for the CEIP. 

o For low-income community projects, EPA is proposing that both demand-side energy 

efficiency and solar renewable energy projects implemented to serve low-income 

communities be eligible. 

o For renewable energy projects, EPA is proposing a limited expansion of the list of CEIP
eligible technologies beyond solar and wind to include geothermal and hydropower, two 
other zero-emitting renewable technologies that meet the criteria established in the Clean 

Power Plan. 

During the pre-proposal outreach process, we heard several comments requesting that we clarify when 

the period of CEIP eligibility begins for low-income community projects and renewable energy projects, 

so that project developers may plan their investments. EPA is proposing the following clarifications: 

o Renewable energy projects in all communities would be eligible based on when they 

commence commercial operation, which is defined as when a project begins selling 
"useable" electricity or, in the case of some low-income community solar projects, when a 

project begins generating electricity that receives financial credit. The term "commence 

commercial operation" replaces the term "commence construction" included in the final 
CPP. We are also proposing to revise the date for renewable energy project eligibility to 

January 1, 2020. 

o As finalized in the CPP, energy efficiency projects in low-income communities would be 

eligible based on when they commence operation. We propose to define this as the date on 
which an eligible CEIP project in a low-income community is delivering quantifiable and 

verifiable electricity savings. We are proposing that such projects would be eligible if they 

commence operation on or after September 6, 2018. 

• It is currently unclear vJhat adjustments, if any, v;ill need to be made to implementation timing. The 
EPA recognizes that the timing elements of the CEIP may need to be adjusted in concert with other 

timing elements of the Clean Power Plan. We address this issue in the proposal. 

PROPOSED APPROACH FOR STATES AND TRIBES 

TO ESTABLISH DEFINITIONS OF LOW-INCOME COMMUNITY 

• During the pre-proposal outreach process, we heard comments about the value of building on 

successful existing local, state and federal programs that serve low-income communities, as well as 
the importance of affording states and tribes the choose to participate in CEIP the flexibility to 

address their specific economic and demographic conditions rather than EPA establishing a single 

definition of "low-income community." 
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• In this action, EPA is proposing to enable states and tribes to use one or more existing definitions 
for "low-income community," including local, state or federal definitions from programs that 

provide benefits to low-income households and populations. 

o Any definition used must have been established prior to the publication of the final CPP on 

October 23, 2015. 

o Selected definition(s) may be based on a geographic area that includes low-income 

households, and/or may be based on a household-level income determination. 

• States and tribes would then apply their selected definition(s) to determine eligibility of energy 
efficiency and solar projects that are implemented to serve low-income communities. 

PROPOSED DISTRIBUTION OF THE EPA MATCHING POOL TO STATES AND TRIBES 

• In the final CPP, EPA committed to providing more details on how the EPA matching pool of 300 
million short tons of C02 emissions would be expressed in terms of both allowances (for states and 
tribes with mass-based plans) and ERCs (for states and tribes with rate-based plans). 

• The number of allowances and ERCs is different because the two compliance instruments are 

measured in different units. 

o Allowances, measured in tons, and ERCs, measured in MWh, are distinct compliance 

instruments that are not interchangeable. 

• EPA is proposing to define the matching pool, in terms of allowances and ERCs, as follows: 

o For mass-based programs, EPA is proposing that the matching pool is 300 million 

allowances. 

o For rate-based programs, EPA is proposing that the matching pool is 375 million ERCs. 

• In the final CPP, we also committed to provide more detail on what portion of the matching pool 
would be reserved for low-income community projects, and what portion would be reserved for 

renewable energy projects. 

• EPA is proposing that the matching pool be divided evenly between the two reserves, with 50 
percent of the matching pool (150 million allowances, or 187.5 million ERCs) made available in a 

reserve for low-income community projects (i.e., EE and solar implemented to serve low-income 
communities), and 50 percent of the matching pool (150 million allowances, or 187.5 million ERCs) 

made available in a reserve for renewable energy projects. 

• EPA is proposing an approach to determining each state's and tribe's pro rata share of the match. 

o As finalized in the CPP, the share of the pool for each state and tribe with affected sources is 

calculated in proportion to the amount of C02 reductions required of the affected power 

plants in that state or tribe relative to those in other states or tribes. 

o The proposal lists the number of matching allowances or ERCs each state or tribe with 

affected sources is eligible to receive under the CEIP. The tables are available at 

[PLACEHOLDER FOR TABLE, OR LINK TO TABLE ON THE WEB]. 
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BACKGROUND: HOW DOES THE CEIP WORK? 

As provided in the CPP, a state or tribe that chooses to opt-in to the CEIP may allocate allowances 

(under a mass-based plan) or issue ERCs (under a rate-based plan) to eligible CEIP projects for 

energy generation or energy savings that occurs during 2020-2021. Following an award of early 

action allowances or ERCs by a state or tribe, EPA will provide matching awards (of allowances or 

ERCs) up to a national limit equal to 300 million shorts tons of C02 emissions. 

The size of the matching CEIP award is different depending on the project type. For example, under 

a rate-based plan, 

Eligible CEIP renewable energy projects may receive an award of two ERCs for every two 
MWh of renewable energy generated. This is based on the issuance of one early action ERC 

by the state or tribe and the award of one matching ERC by EPA. 

Eligible CEIP low-income community projects may receive a "double" award of four ERCs 
for every two MWh of demand-side energy-efficiency savings or solar generation. This is 

based on the issuance of two early action ERCs by the state or tribe and the award of two 

matching ERCs by EPA. 

The CEIP eligible project that obtains the avJards may then sell or othervJise transfer the allovJances 

or ERCs to affected power plants, who may use them for compliance with an emission standard 

under the CPP. 

HOW TO COMMENT 

To ensure that EPA considers and responds to your comments on the CEIP topics addressed in 

today's proposal, you must submit your comments to the docket for this rulemaking. If you 

previously submitted comments on the CEIP during the outreach period preceding this rulemaking, 

and you would like for them to be considered with regard to this proposal, you must re-submit 

them to the docket for this rulemaking. 

EPA will accept comment on the proposal for 60 days after publication in the Federal Register. 

Comments, identified by Docket iD No. EPA-HQ-OAR-2016-0033, may be submitted by one of the 

following methods: 

www.regulations.gov: follow the on-line instructions for submitting comments. 

Email: Comments may be sent by electronic mail (email) to ~mft!:::Qf~~~~:AQ0!_. 
Include Docket ID No. EPA-HQ-OAR-2016-0033 in the subject line of the message. 

Fax: Fax your comments to: (202) 566-9744. Attention Docket ID No. EPA-HQ-OAR-2016-

0033. 

Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), Mail Code 
282211, Attention Docket ID No. EPA-HQ-OAR-2016-0033, 1200 Pennsylvania Avenue, 

NW, Washington, DC 20460. 

Hand/Courier Delivery: EPA Docket Center, Room 3334, EPA WJC West Building, 1301 
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Constitution Avenue, NW, Washington, DC 20004, Attention Docket ID No. E EPA-HQ
OAR-2016-0033. Such deliveries are only accepted during the Docket's normal hours of 

operation, and special arrangements should be made for deliveries of boxed 

information. 

FOR MORE INFORMATION 

For further information about the notice, contact Dr. Tina Ndoh of EPA's Office of Air Quality 
Planning and Standards, Sector Policies and Programs Division, at (919) 541-2750 or by email at 
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CONTACT: 
Enesta Jones 

202-564-7873 
202-564-4355 

FOR IMMEDIATE RELEASE 
June 16, 2016 

EPA Proposes Additional Details on the Clean Energy 
Incentive Program 

Voluntary program will benefit communities by providing incentives for 
renewable energy and energy efficiency 

WASHINGTON- After extensive engagement with community groups and other stakeholders, the U.S. 
Environmental Protection Agency (EPA) is proposing additional details for public comment about the 
optional Clean Energy Incentive Program (CEIP), which was included in the final Clean Power Plan. The 
CEIP was designed to help states and tribes meet their goals under the plan by encouraging early 
investments in zero-emitting renewable energy generation, and by removing barriers to investment in 
energy efficiency in low-income communities. Today's proposal will help guide states and tribes that 
choose to participate in the program when the Clean Power Plan becomes effective. 

"For nearly a year we have collaborated with communities and other stakeholders, listening closely to 
ideas about how to design a range of elements of the CEIP. Today's proposal keeps that conversation 
moving forward," said Janet McCabe, acting assistant administrator for EPA's Office of Air and Radiation. 
"Taking these steps will help cut carbon pollution by encouraging investment in renewable energy and 
energy efficiency, which will help give our kids and grandkids a healthier and safer future." 

The proposal provides a key opportunity for stakeholders to comment on several program design 
elements including: clarifications about project eligibility, providing states with the flexibility to choose one 
or more existing definitions of low-income community, and how CEIP incentives should be made available 
to eligible renewable energy and energy efficiency project providers. 

The proposal is informed by an extensive outreach and engagement process to gather early input from 
stakeholders and the public on how best to design a number of features of the CEIP, including 
stakeholder listening sessions and a non-regulatory docket that gathered more than 5,000 comments. 
EPA's engagement with the public on this proposal will continue with a 60-day public comment period, 
webinars and a public hearing on August 3, 2016, in Chicago. 

In 2015, President Obama and EPA finalized the Clean Power Plan- the first-ever national limits on 
reducing carbon pollution from power plants. In February 2016 the Supreme Court stayed the Clean 
Power Plan while the courts review the plan. Many states and tribes have indicated that they plan to move 
forward voluntarily in cutting carbon pollution from power plants and have asked the agency to continue 
providing support and developing tools that may support those efforts, including the CEIP. 

EPA is responding to these requests and is following through on our commitment to provide states with 
additional information on the CEIP. This work will provide states with additional clarity, which will help 
them make timely decisions regarding options for plan development when the stay is lifted. 
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FACT SHEET 
PROPOSED RULE ABOUT DESIGN DETAILS 

OF THE CLEAN ENERGY INCENTIVE PROGRAM (CEIP) UNDER THE CLEAN POWER PLAN 

OVERVIEW 

On June 16, 2016, the Environmental Protection Agency (EPA) proposed certain design details for 
the optional Clean Energy Incentive Program (CEIP). Once finalized, the design elements in this 
proposal will help guide states and tribes that choose to participate in the CEIP when the Clean 
Power Plan (CPP) becomes effective. 

The final CPP included the CEIP, which was designed to help states and tribes with affected sources 
meet their goals under the plan by removing barriers to investment in energy efficiency and solar 
measures in low-income communities and by encouraging early investments in zero-emitting 
renewable energy generation. 

States may, but are not required to, participate in this incentive program for early action. If tribes 
with affected sources develop plans, they may also elect to participate in the CEIP. 

Following through on commitments EPA made when we established the CEIP framework in the 
final CPPl, this action is informed by an extensive pre-proposal outreach and engagement process 
to gather input from stakeholders and the public on how best to design the details of the CEIP. In 
addition to dozens of stakeholder meetings, trainings and Q&A sessions on the CEIP, EPA held four 
listening sessions attended by more than 750 participants and established a non-regulatory docket 
that received more than 5,000 public comments. 

This proposal is an opportunity for stakeholders and the public to provide further feedback on 
several key design elements. Key proposed provisions include: 

o criteria for eligible CEIP low-income community projects (demand-side energy-efficiency 
(EE) and solar projects implemented to serve low-income communities) and zero-emitting 
renewable energy projects (wind, solar, geothermal and hydropower in all communities); 

o a flexible approach for states and tribes to use definitions of the term "low-income 
community" under current programs aimed at benefitting those communities; and 

o hovJ the EPA matching pool of allovJances and emission rate credits (ERCs) equivalent to 
300 million short tons of C02 emissions will be made available to states and tribes that 
choose to participate in the CEIP. 

In this action, EPA is also re-proposing optional example regulatory text specific to the CEIP that a 
state or tribe may choose to incorporate into its plan. 

EPA will accept public comment on this proposal for 60 days after publication in the Federal 
Register and will hold a public hearing in Chicago on August 3, 2016. 

1 On February 9, 2016, the Supreme Court stayed the CPP pending judicial review before the U.S. Court of Appeals for the 
D.C. Circuit and any subsequent proceedings in the Supreme Court. The stay means that no one has to comply with the 
Clean Power Plan while the stay is in effect. 
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PROPOSED CLARIFICATIONS ABOUT PROJECT ELIGIBILITY 

EPA is proposing a limited expansion of the types of projects that are eligible for the CEIP. 

o For low-income community projects, EPA is proposing that both demand-side energy 
efficiency and solar renewable energy projects implemented to serve low-income 

communities be eligible. 

o For renewable energy projects, EPA is proposing a limited expansion of the list of CEIP

eligible technologies beyond solar and wind to include geothermal and hydropower, two 
other zero-emitting renewable technologies that meet the criteria established in the Clean 
Power Plan for CEIP-eligible projects. 

~ During the pre-proposal outreach process, we heard several comments requesting that we clarify 
when the period of CEIP eligibility begins for low-income community projects and renewable 
energy projects, so that project developers may plan their investments. EPA is proposing the 
following clarifications: 

o Renewable energy projects in all communities would be eligible based on when they 
commence commercial operation, which is defined as when a project begins selling 
"useable" electricity or, in the case of some low-income community solar projects, when a 
project begins providing direct electricity bill benefits to low-income community ratepayers. 
The term "commence commercial operation" replaces the term "commence construction" 
included in the final CPP. We are also proposing to those projects that commence 
commercial operation on or after revise the date for renewable energy project eligibility to 
January 1, 2020. 

o As finalized in the CPP, energy efficiency projects in low-income communities would be 
eligible based on when they commence operation. We propose to define this as the date 
on which an eligible CEIP project in a low-income community is delivering quantifiable and 
verifiable electricity savings. We are proposing that such projects would be eligible if they 
commence operation on or after September 6, 2018. 

It is currently unclear what adjustments, if any, will need to be made to implementation timing. 
The EPA recognizes that the timing elements of the CEIP may need to be adjusted in concert with 
other timing elements of the Clean Power Plan. 'vVe address this issue in the proposal. 

PROPOSED APPROACH FOR STATES AND TRIBES 

TO ESTABLISH DEFINITIONS OF LOW-INCOME COMMUNITY 

During the pre-proposal outreach process, we heard comments about the value of building on 
successful existing local, state and federal programs that serve low-income communities, as well as 
the importance of affording states and tribes that choose to participate in CEIP the flexibility to 
address their specific economic and demographic conditions rather than EPA establishing a single 
definition of "low-income community." 
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In this action, EPA is proposing to enable states and tribes to use one or more existing definitions 
for "low-income community," including local, state or federal definitions from programs that 
provide benefits to low-income households and populations. 

o Any definition used must have been established prior to the publication of the final CPP on 
October 23, 2015. 

o Selected definition(s) may be based on a geographic area that includes low-income 
households, and/or may be based on a household-level income determination. 

States and tribes would then consistently apply their selected definition(s) to determine eligibility 
of energy efficiency and solar projects that are implemented to serve low-income communities. 

PROPOSED DISTRIBUTION OF THE EPA MATCHING POOL TO STATES AND TRIBES 

In the final CPP, EPA committed to providing more details on how the EPA matching pool of 300 
million short tons of C02 emissions would be expressed in terms of both allowances (for mass
based plans) and ERCs (for rate-based plans). 

The number of allowances and ERCs is different because the two compliance instruments are 
measured in different units. 

o Allowances, measured in tons, and ERCs, measured in MWh, are distinct compliance 
instruments that are not interchangeable. 

EPA is proposing to define the matching pool, in terms of allowances and ERCs, as follows: 

o For mass-based programs, EPA is proposing that the matching pool is 300 million 
allowances. 

o For rate-based programs, EPA is proposing that the matching pool is 375 million ERCs. 

In the final CPP, we also committed to provide more detail on what portion of the matching pool 
would be reserved for low-income community projects, and what portion would be reserved for 
renewable energy projects. 

EPA is proposing that the matching pool be divided evenly between the two reserves, with 50 
percent of the matching pool (150 million allowances, or 187.5 million ERCs) made available in a 
reserve for low-income community projects (i.e., EE and solar implemented to serve low-income 
communities), and 50 percent of the matching pool (150 million allowances, or 187.5 million ERCs) 
made available in a reserve for renewable energy projects. 

EPA is proposing an approach to determining each state's and tribe's pro rata share of the match. 

o As finalized in the CPP, the share of the matching pool for each state and tribe with affected 
sources is calculated in a proportional manner. The proportional share is based on C02 
reductions from 2012 levels that affected power plants in each state or tribe are required to 
achieve relative to those in other states or tribes. 

o The proposal lists the number of matching allowances or ERCs each state or tribe with 
affected sources is eligible to receive under the CEIP. The tables are available in Section III.A 
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BACKGROUND: HOW DOES THE CEIP WORK? 

As provided in the CPP, a state or tribe that chooses to opt-in to the CEIP may allocate allowances 
(under a mass-based plan) or issue ERCs (under a rate-based plan) to eligible CEIP projects for 
energy generation or energy savings that occurs during 2020-2021. 

Note that tribes generally have the opportunity, but not the obligation, to submit a plan to 
implement the elements of the Clean Air Act for their respective areas of Indian country, as 
discussed in the Tribal Authority Rule. Similarly, if a tribe with affected sources chooses to 
establish its own plan to implement the CEIP, it must seek and be approved by the EPA for 
"treatment in the same manner as a state" (TAS) status. 

Following an award of early action allowances or ERCs by a state or tribe with affected sources, EPA 
will provide matching awards (of allowances or ERCs) up to a national limit equal to 300 million 
shorts tons of C02 emissions. 

The size of the matching CEIP award is different depending on the project type. For example, under 
a rate-based plan, 

Eligible CEIP renewable energy projects may receive an award of two ERCs for every two 
MWh of renewable energy generated. This is based on the issuance of one early action ERC 
by the state or tribe and the award of one matching ERC by EPA. 

Eligible CEIP low-income community projects may receive a "double" award of four ERCs 
for every two MWh of demand-side energy-efficiency savings or solar generation. This is 
based on the issuance of two early action ERCs by the state or tribe and the award of two 
matching ERCs by EPA. 

The CEIP eligible project that obtains the awards may then sell or otherwise transfer the allowances 
or ERCs to affected power plants, who may use them for compliance with an emission standard 
under the CPP. 

HOW TO COMMENT 

To ensure that EPA considers and responds to your comments on the CEIP topics addressed in 
today's proposal, you must submit your comments to the docket for this rulemaking. If you 
previously submitted comments on the CEIP during the outreach period preceding this rulemaking, 
and you would like for them to be considered with regard to this proposal, you must re-submit 
them to the docket for this rulemaking. 

EPA will accept comment on the proposal for 60 days after publication in the Federal Register. 
Comments, identified by Docket ID No. EPA-HQ-OAR-2016-0033, may be submitted by one of the 
following methods: 

www.regulations.gov: follow the on-line instructions for submitting comments. 
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Email: Comments may be sent by electronic mail (email) to ~!l!!:I:!::!.Qf~~~~~· 
Include Docket ID No. EPA-HQ-OAR-2016-0033 in the subject line of the message. 

Fax: Fax your comments to: (202) 566-9744. Attention Docket ID No. EPA-HQ-OAR-
2016-0033. 

Mail: Environmental Protection Agency, EPA Docket Center (EPA/DC), Mail Code 
28221T, Attention Docket ID No. EPA-HQ-OAR-2016-0033, 1200 Pennsylvania Avenue, 
NW, Washington, DC 20460. 

Hand/Courier Delivery: EPA Docket Center, Room 3334, EPA WJC West Building, 1301 
Constitution Avenue, NW, Washington, DC 20004, Attention Docket ID No. E EPA-HQ
OAR-2016-0033. Such deliveries are only accepted during the Docket's normal hours of 
operation, and special arrangements should be made for deliveries of boxed 
information. 

FOR MORE INFORMATION 

For further information about the notice, contact Dr. Tina Ndoh of EPA's Office of Air Quality 
Planning and Standards, Sector Policies and Programs Division, at (919) 541-2750 or by email at 
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CONTACT: 
Enesta Jones 

202-564-7873 
202-564-4355 

FOR IMMEDIATE RELEASE 
June 16, 2016 

EPA Proposes Additional Details on the Clean Energy 
Incentive Program 

Voluntary program will benefit communities by providing incentives for 
renewable energy and energy efficiency 

WASHINGTON- After extensive engagement with community groups and other stakeholders, the U.S. 
Environmental Protection Agency (EPA) is proposing additional details for public comment about the 
optional Clean Energy Incentive Program (CEIP), which was included in the final Clean Power Plan. The 
CEIP was designed to help states and tribes meet their goals under the plan by encouraging early 
investments in zero-emitting renewable energy generation, and by removing barriers to investment in 
energy efficiency in low-income communities. Today's proposal will help guide states and tribes that 
choose to participate in the program when the Clean Power Plan becomes effective. 

"For nearly a year we have collaborated with communities and other stakeholders, listening closely to 
ideas about how to design a range of elements of the CEIP. Today's proposal keeps that conversation 
moving forward," said Janet McCabe, acting assistant administrator for EPA's Office of Air and Radiation. 
"Taking these steps will help cut carbon pollution by encouraging investment in renewable energy and 
energy efficiency, which will help give our kids and grandkids a healthier and safer future." 

The proposal provides a key opportunity for stakeholders to comment on several program design 
elements including: clarifications about project eligibility including expanding eligibility to solar energy 
project in low-income communities, providing states with the flexibility to choose one or more existing 
definitions of low-income community, and how CEIP incentives should be made available to eligible 
renewable energy and energy efficiency project providers. 

The proposal is informed by an extensive outreach and engagement process to gather early input from 
stakeholders and the public on how best to design a number of features of the CEIP, including 
stakeholder listening sessions and a non-regulatory docket that gathered more than 5,000 comments. 
EPA's engagement with the public on this proposal will continue with a 60-day public comment period, 
webinars and a public hearing on August 3, 2016, in Chicago. 

In 2015, President Obama and EPA finalized the Clean Power Plan- the first-ever national limits on 
reducing carbon pollution from existing power plants. In February 2016, the Supreme Court stayed the 
Clean Power Plan. While the courts review the plan, and during the stay, no state is required to comply 
with the Clean Power Plan. Many states and tribes have indicated that they plan to move forward 
voluntarily in cutting carbon pollution from power plants and have asked the agency to continue providing 
support and developing tools that may support those efforts, including the CEIP. 

EPA is responding to these requests and is following through on our commitment to provide states with 
additional information on the CEIP, consistent with the stay. This work will provide states with additional 
clarity, which will help them make timely decisions regarding options for plan development when the stay 
is lifted. 
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CEIP Design Details: Proposed State and Tribal Shares of Matching Pool 
EPA is proposing an approach to determining each state's and tribe's pro rata share of the matching pool, and is proposing to divide each jurisdiction's share into a reserve for 

renewable energy projects and a reserve for low-income community projects. Thisapportionment is shown in the table below. As finalized in the CPP, the share of the matching pool 

for each state and tribe with affected sources is calculated in a proportional manner. The proportional share is based on C02 reductions from 2012 levels that affected power plants in 

each state or tribe are required to achieve relative to those in other states or tribes. EPA is taking comment on this approach. For more information, see Section III.A of the preamble. 

Page 1 of 3 
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Wyoming 4,656,486 4,656,486 9,312,972 5,820,607 5,820,607 11,641,214 

TOTAL 149,999,975 149,999,975 299,999,950 187,499,975 187,499,975 3:14,999,950 

Page 3 of 3 
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Prepared by OAQPS 
For informational purposes only 
June 14, 2016 

Background 

Brief Overview of NACAA Model Plan 
June 15, 2016 

• On June 1, 2016, the National Association of Clean Air Agencies (NACAA) released a 
"model plan" to support state efforts regarding the Clean Power Plan, The document, 
titled, "EPA's Clean Power Plan: Model State Plans" summarizes the Clean Power Plan 
(CPP) requirements, highlights key decision points in the state planning process, analyzes 
various plan types and components, and includes a mass-based initial submittal and 
model plan, 

• NACAA explains that it focused on a mass-based, interstate trading approach as the 
model because stakeholders seem to concur that a regional or interstate plan design is 
preferable and many also seem inclined towards a mass-based approach, 

• In both the document and related outreach, NACAA acknowledges the stay, but notes 
that states may still move forward and because states and others are continuing to talk 
about reducing carbon emissions from power plants, NACAA is providing a useful tool 
to facilitate those discussions and efforts, and help states with compliance strategies, 

• Although NACAA has been clear that the EPA has not reviewed the document (which is 
correct), NACAA Executive Director Bill Becker explained that the document was 
written by a technical consultant with state air agency experience, and reviewed by a 
group of approximately 25 local and state air agencies, In addition, the document derives 
from conversations with other agency consortium groups, 

Information Regarding the .. Model Plan" 
• The document begins with an in-depth summary of the Climate Action Plan and the CPP 

with a detailed consideration of rate-based plans; mass-based plans; and the state 
measures approaches, 

• The actual "model" plan consists of two main components, both of which are mass-based 
with the new source complement (and expect to also take advantage of the Clean Energy 
Incentive Program- CEIP), The two components are: (1) an initial submittal; and (2) an 
actual model final plan submittal including both legal and technical components, 

• Initial SubmittaL This is based on a hypothetical PJM1 state which includes both coal
mining communities and coastal areas and which is leaning towards a mass-based plan, 
the new source complement, and the CEIP, The initial submittal introduces the concept of 
a state-designed "allowance rewards" program to incentivize investment in the 
deployment of demand-side energy efficiency programs in vulnerable communities (an 
idea that is also carried forward into the final model plan), As explained in the model 
plan, the idea here is to be "beyond" the minimum requirements outlined by the EPA in 
previously issued guidance regarding initial submittals -particularly with regard to 
community outreach, The document itself is approximately 8 pages long and addresses 
each of the three components of the initial submittal as set forth in the CPP, 

• Model Final Plan, This is a mass-based interstate trading approach located in a 

1 PJM Interconnection is a regional transmission organization including all or parts of the following states: DE, IL, 
IN, KY, MD, MI, NJ, NC, OH, PA, TN, VA, WV, and Washington, D,C, 
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Prepared by OAQPS 
For informational purposes only 
June 14, 2016 

hypothetical MISO state2 with no coal mining, The plan includes state regulations, state 
legislation (including provisions for funding as well as the auction, sale, and allocation of 
allowances), and model plan checklists, The final plan uses EPA-specified mass emission 
goals as the plan performance goals and relies on the new source complement Notably, it 
also includes different allowance allocation schemes, provides for state auctions, sales of 
allowances, and includes enforcement provisions, 
o Allowance Allocation- Final Plan, The model plan uses a four-part allowance 

distribution scheme that includes: (1) the state and reserves from 15%-50% of budget 
for action or sale; (2) qualified energy efficiency resources which are allocated 
allowances based on verified and certified energy savings (but not via set-asides); (3) 
new affected electric generating units (EGUs) which are allocated allowances based 
on generation with allocations capped at the new source complement level; and ( 4) 
existing affected EGUs and qualified renewable energy and low-emitting EGUs, 
NACAA explains that one reason for the state to action or sell allowances under a 
mass-based trading plan is to fund the cost of implementing and enforcing the 
program, The plan also provides details regarding the different allocations described 
above, and explains the basis of some of the numbers provided (some stem from 
RGGI estimates for example), 

• The model plan also includes enforceability provisions, including a severability clause to 
"protect the integrity" of the pian, Tne model adopts an automatic initial remedy 
requiring the surrender of "two-for-one" allowances in the event of excess emissions in 
violation of the allowance holding standard and also includes nondiscretionary stipulated 
penalties for violations of the emission standard, There are provisions also addressing 
permanent retirements, reliability, reporting/monitoring, and other documentation 
obligations, 

2 MISO is the midcontinent independent system operator and MISO states include: AR, IL, IN, 10, KY, LA, Ml, 
MN, MS, MO, MT, ND, SD, WI, and TX, 
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I. Litigation Update 

II. Rulemaking Actions 

a. CEIP 

b. Model Rule 

Ill. Outreach 

AGENDA 

CLEAN POWER PLAN 

JUNE 15, 2016 

IV. Tools/Support for States and Stakeholders 

V. Biomass 
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To: 
From: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea 

Sent: Mon 6/13/2016 1:16:34 AM 
Subject: Re: CEIP Comms -- PR, FS, QA 

Awesome, sounds good and thanks so much! 

Andrea Drinkard 
(o) 202.564.1601 

(c) l".~~~~~~~l-.~~-~l-~!.~~~jX_J 

On Jun 12, 2016, at 8:54PM, Goffman, Joseph 

Sent from my iPhone 

Begin forwarded message: 

From: Joseph Goffman !-·-·-·-·-·-P-ers.on-ai·-ce-iiiema-ii-·-·-·-·-·1 
_..._ i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---·~ 

Date: June 12, 2016 at 8:53:09 PM EDT 
To: "Goffman, Joseph" 
Subject: CEIP Comms -- PR, FS, QA 

wrote: 

will look at generic stay TPs later this evening or tomorrow. all looks good. thanks. 

<CEIP Q A proposal DRAFT June 10 2016 jg.docx> 

<CEIP FS proposal DRAFT June 10 2016 V7 jg.docx> 

<CEIP _Proposal_ Draft_PR _ v2 jg.docx> 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
From: Joseph Goffman 
Sent: Mon 6/13/2016 12:53:09 AM 
Subject: CEIP Comms -- PR, FS, QA 

will look at generic stay TPs later this evening or tomorrow. all looks good. thanks. 
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To: OAR Briefings[OAR_Briefings@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov] 
Cc: Ashley, Jackie[Ashley.Jackie@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Millett, 
John[Millett.John@epa.gov] 
From: Drinkard, Andrea 
Sent: Fri 6/10/2016 7:52:44 PM 
Subject: CEIP Comms Materials 

Hi Janet and Joe, 

Attached are the draft comms materials for the CEIP proposal. I'm also including the draft 
talking points that OGC sent up on the stay. I think Will also gave you hard copies of these, but I 
thought I'd include them electronically here as well since we'll be incorporating the language 
into the CEIP documents. 

We'll work to round out the call list and Q&A documents early next week. I believe that Greg is 
reaching out (or has already reached out) to Mustafa to make sure we're coordinated on the EJ 
front. 

I plan to share drafts of these materials with OPA on Monday, so please let me know if you have 
any comments and we'll get those incorporated. 

Thanks so much!! 

-Andrea-
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
From: Niebling, William 
Sent: Fri 6/3/2016 5:43:21 PM 
Subject: Fwd: From Greenwire --CLEAN POWER PLAN: Emails reveal EPA disappointment after 
Supreme Court decision 

If you see these articles and wonder, don't worry. Beyond our normal review, both ARLO and I 
saw every single one. No trouble expected. 

Begin forwarded message: 

From: "Weinstock, Larry" 
Date: June 3, 2016 at 12:37:42 PM EDT 
To: "Niebling, William" 
Subject: FW: From Greenwire --CLEAN POWER PLAN: Emails reveal EPA 
disappointment after Supreme Court decision 

From: Mackay, Cheryl 
Sent: Friday, June 03, 2016 12:26 PM 
To: Weinstock, Larry <yjl§JJ~2QJ,Jm::y@~ill~> 
Subject: FW: From Greenwire --CLEAN POWER PLAN: Emails reveal EPA 
disappointment after Supreme Court decision 

From: Schramm, Daniel 
Sent: Friday, June 03, 2016 12:14 PM 
To: Mackay, Cheryl <!YJ~@YJd~iLCQ~@J;IQY> 
Subject: FW: From Greenwire --CLEAN POWER PLAN: Emails reveal EPA 
disappointment after Supreme Court decision 
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From: schram m .daniel [ffi~Q.:.§~ill_!ill§@~~Y':!_§_J:I.§~] 
Sent: Friday, June 03, 2016 12:09 PM 
To: Schramm, Daniel "'"!;;1"~~!JJ'I]=uJTI!'!lJJ1ID!!~!llil~9Q'i.> 
Subject: From Greenwire --CLEAN POWER PLAN: Emails reveal EPA disappointment 
after Supreme Court decision 

Emails reveal EPA disappointment after Supreme Court decision 

"There is no sugar-coating it." 

That was the initial reaction Feb. 9 of Avi Garbow, U.S. EPA general counsel, to the Supreme Court's 
decision to stay the Obama administration's signature climate rule, sent in an email to staffers hours after 
the stay was announced. 

Garbow called the Supreme Court's decision "difficult news" but went on to encourage EPA staffers, 
saying, "I just want you all to know how proud I am" of their work on the Clean Power Plan. 

In a later email, acting EPA air chief Janet McCabe called the stay "obviously very disappointing." 

_!;!!H!!J~ sent between top EPA officials after the Supreme Court's surprise decision to stay the Clean 
Power Plan, obtained by E&E through a Freedom of Information Act request, show widespread 
disappointment throughout the agency but also a determination to continue the agency's work on climate 
change. 

"It is not a decision on the merits, however, and we remain as sure as we were yesterday of the sound 
legal basis for the rule and that the Clean Power Plan is an important, if lawful program under the Clean 
Air Act to address the serious threat of climate change," McCabe wrote in an email to staffers dated Feb. 
10 
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In her first public appearance after the stay at a meeting of state regulators in Washington, D.C., EPA 
Administrator Gina McCarthy said she was "disappointed" in the stay but confident the rule will ultimately 
survive the court system Feb. 11 ). 

"One decision to stay doesn't mean that the CPP isn't alive and isn't going to survive," McCarthy said Feb. 
11. 

In the following months, McCarthy reiterated her confidence in the rule's legality and even dismissed the 
significance of the stay at one point, saying "we didn't lose anything yet" in response to a question 
suggesting EPA had lost a preliminary court battle over the Clean Power Plan April 21 ). 

The Clean Power Plan is considered the linchpin of the Obama administration's effort to address climate 
change on both domestic and international fronts. 

EPA's regulation, rolled out in August 2015, would slash carbon emissions from U.S. power plants 32 
percent from 2005 levels by 2030. The electricity sector is the No. 1 source of greenhouse gas emissions 
in the United States. 

But soon after its release, the Clean Power Plan was challenged by 27 states and over 100 other 
opponents, including industries, utilities and labor groups. 

Both supporters and opponents of the C!ean Power Plan were caught off guard by the Supreme Court's 
Feb. 9 decision to stay the rule. 

While it's widely expected the rule's legality will be decided by the Supreme Court, the stay was 
considered unprecedented. The U.S. Court of Appeals for the District of Columbia Circuit declined a 
request to stay the rule in January, and the challengers' subsequent stay request to the Supreme Court 
was considered a long shot. 

The one-page decision provided no clues as to why the court decided to stay the rule. 

Nevertheless, the stay has had a widespread chilling effect on the massive planning effort that was taking 
place across the United States in preparation for the climate rule. 

EPA announced that a September deadline for states to submit initial implementation plans no longer 
applies. Many states have halted the technical planning work, and a number of governors and legislatures 
have prohibited environment agencies from expending resources on the rule unless the stay is lifted. 

However, about 20 states -- many of which are supporting EPA in court-- continue to strategize ways to 
make the power-sector emissions cuts required by the Clean Power Plan. Many utilities also have 
indicated they will continue planning for increased carbon constraints. 

The Supreme Court is not expected to hear the case until late 2017 or early 2018. 

Reporters Emily Holden, Robin Bra vender and Evan Lehmann contributed. 
Want to read more stories like this? 

to start a free trial to E&E -- the best way to track policy and markets. 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
McCabe, Janet 
Tue 5/31/2016 3:35:43 PM 
RE: Aspen Clean Energy- July 22-25 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 10:10 AM 
To: McCabe, Janet <McCabe.Janet@epa.gov> 
Subject: FW: Aspen Clean Energy- July 22-25 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 10:10 AM 
To: Drinkard, Andrea 
Cc: Washington, Yvette <y~~[illlgl<QILb~~~@JillY• 

Subject: RE: Aspen Clean Energy - July 22-25 

Atkinson, Emily 

~---------------E-x:---s---=---o-eirberat-.-ve---------------1 
~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: Drinkard, Andrea 
Sent: Tuesday, May 31,2016 9:56AM 
To: Goffman, Joseph 
Subject: RE: Aspen Clean Energy - July 22-25 
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From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 9:46AM 
To: Roger Ballentine <n~Tif!lgr~lli!~~~:;gJJo> 
Cc: Gershuny, Greg 

Drinkard, Andrea 
Subject: Re: Aspen Clean Energy- July 22-25 

I may actually be able to pull this off this year. Stay tuned later today or tomorrow AM. Thanks 
for pinging me! 

Sent from my iPhone 

C'mon Joe! We want you there. 
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From: Gershuny, Greg [m!illJQj:ffi;~~~~ili!;~::!ITliruilll~_mg] 
Sent: Friday, May 27,2016 8:25AM 
To:tiilldllli~]~!rug~~~ 
Cc: Roger Ballentine <n2~I(f!lgrimt~JISili;~W~::QIJ1::: Alexiev, Nicole 

Subject: Aspen Clean Energy - July 22-25 

Hi Joe, I hope you are well. I wanted to follow up on our previous invitation to make 
sure you go the information for our clean energy forum July 22-25. I've also cc'd 
Nicole Alexiev and Roger Ballentine here who can provide more info or answer any 
of your questions. 

Best, Greg 

The Aspen Clean Energy Innovation Forum 
Turbulence & Transition: Winning the Clean Energy Race 

July 22- 25, 2016 
Aspen, Colorado 

We hope you can join us for the Aspen Clean Energy Innovation Forum, July 22 - 25 in 
Aspen, CO, co-chaired by Roger Ballentine, President of Green Strategies and Andy 
Karsner, Managing Partner, Emerson Collective & Space Cowboy, GoogleX. 

The 7th year of the Forum will focus on "Winning the Clean Energy Race" in this current 
atmosphere of uncertainty with turbulence in the market and political transition on the 
horizon. The Paris Climate Agreement, the Supreme Court stay on the Clean Power Plan, 
the recent failure of some clean energy companies, and a major election which may put all 
three branches of government in play mark 2016 as a transitional year for clean energy 
where even the near term direction is unknown. 

The Forum will convene -60 energy executives, financiers, entrepreneurs, innovators, and 
policy experts for an in-depth and forward-looking examination of the needed market and 
policy drivers for clean energy innovation to prevail. The Forum is by invitation-only and 
offers a unique platform and unparalleled networking opportunities not available in a 
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conventional conference setting. Participants interact and engage in values-based dialogue 
during 3 days of intimate roundtable discussions- over meals and during hikes - all within 
the beauty of the Colorado mountains. 

Past forum participants have included U.S. Senators, Fortune 500 and utility CEOs, top 
state energy regulators, senior White House and Department of Energy staff, founders of 
tech startups, and senior energy sector officers from major financial institutions. Exchanges 
are enhanced by an informal atmosphere and a not-for-attribution rule that encourages 
creative thinking and candid speaking. The report from the 2015 forum can be found 

More details are included at the following website 

We expect the forum to be full by mid-June so please register as soon as possible: 

We hope to see you in Aspen! 

Best, 

Greg Gershuny 

Energy and Environment Program 

The Aspen Institute 

202-736-3576 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: 
From: 

Washington, Yvette[Washington.Yvette@epa.gov]; Atkinson, Emily[Atkinson.Emily@epa.gov] 
Drinkard, Andrea 

Sent: Tue 5/31/2016 2:13:03 PM 
Subject: RE: Aspen Clean Energy- July 22-25 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 10:10 AM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov> 
Cc: Washington, Yvette <Washington.Yvette@epa.gov>; Atkinson, Emily 
<Atkinson.Emily@epa.gov> 
Subject: RE: Aspen Clean Energy - July 22-25 

~-----------------Ex:---s---=---oelrbe-raihtti _______________ 1 

i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

From: Drinkard, Andrea 
Sent: Tuesday, May 31,2016 9:56AM 
To: Goffman, Joseph 
Subject: RE: Aspen Clean Energy - July 22-25 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 9:46AM 
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To: Roger Ballentine <n~Tif!lgr~lli!~~~:;gJJn::: 
Cc: Gershuny, Greg 

Drinkard, Andrea <Qrinkill~~dn:Sl@W@lillY 
Subject: Re: Aspen Clean Energy- July 22-25 

I may actually be able to pull this off this year. Stay tuned later today or tomorrow AM. Thanks 
for pinging me! 

Sent from my iPhone 

wrote: 

C'mon Joe! We want you there. 
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From: Gershuny, Greg [m!illJQj:ffi;~~~~ili!;~::!ITliruilll~_mg] 
Sent: Friday, May 27,2016 8:25AM 
To:tiilldllli~]~!rug~~~ 
Cc: Roger Ballentine <n2~I(f!lgrimt~JISili;~W~::QIJ1::: Alexiev, Nicole 

Subject: Aspen Clean Energy - July 22-25 

Hi Joe, I hope you are well. I wanted to follow up on our previous invitation to make 
sure you go the information for our clean energy forum July 22-25. I've also cc'd 
Nicole Alexiev and Roger Ballentine here who can provide more info or answer any 
of your questions. 

Best, Greg 

The Aspen Clean Energy Innovation Forum 
Turbulence & Transition: Winning the Clean Energy Race 

July 22- 25, 2016 
Aspen, Colorado 

We hope you can join us for the Aspen Clean Energy Innovation Forum, July 22 - 25 in 
Aspen, CO, co-chaired by Roger Ballentine, President of Green Strategies and Andy 
Karsner, Managing Partner, Emerson Collective & Space Cowboy, GoogleX. 

The 7th year of the Forum will focus on "Winning the Clean Energy Race" in this current 
atmosphere of uncertainty with turbulence in the market and political transition on the 
horizon. The Paris Climate Agreement, the Supreme Court stay on the Clean Power Plan, 
the recent failure of some clean energy companies, and a major election which may put all 
three branches of government in play mark 2016 as a transitional year for clean energy 
where even the near term direction is unknown. 

The Forum will convene -60 energy executives, financiers, entrepreneurs, innovators, and 
policy experts for an in-depth and forward-looking examination of the needed market and 
policy drivers for clean energy innovation to prevail. The Forum is by invitation-only and 
offers a unique platform and unparalleled networking opportunities not available in a 
conventional conference setting. Participants interact and engage in values-based dialogue 
during 3 days of intimate roundtable discussions- over meals and during hikes - all within 
the beauty of the Colorado mountains. 
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Past forum participants have included U.S. Senators, Fortune 500 and utility CEOs, top 
state energy regulators, senior White House and Department of Energy staff, founders of 
tech startups, and senior energy sector officers from major financial institutions. Exchanges 
are enhanced by an informal atmosphere and a not-for-attribution rule that encourages 
creative thinking and candid speaking. The report from the 2015 forum can be found 

More details are included at the following website 

We expect the forum to be full by mid-June so please register as soon as possible: 

We hope to see you in Aspen! 

Best, 

Greg Gershuny 

Energy and Environment Program 

The Aspen Institute 

202-736-3576 

ED_ 000948 _ 0001 0249-00004 



FOIA EPA-HQ-2016-009655 

To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman .Joseph@epa.gov] 
Drinkard, Andrea 
Tue 5/31/2016 1:55:55 PM 
RE: Aspen Clean Energy- July 22-25 

From: Goffman, Joseph 
Sent: Tuesday, May 31,2016 9:46AM 
To: Roger Ballentine <roger@greenstrategies.com> 
Cc: Gershuny, Greg <Greg.Gershuny@aspeninstitute.org>; Alexiev, Nicole 
<nicole.alexiev@aspeninstitute.org>; Drinkard, Andrea <Drinkard.Andrea@epa.gov> 
Subject: Re: Aspen Clean Energy- July 22-25 

I may actually be able to pull this off this year. Stay tuned later today or tomorrow AM. Thanks 
for pinging me! 

Sent from my iPhone 

wrote: 

C'mon Joe! We want you there. 
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From: Gershuny, Greg Lm!illJQjjn;~~:Bll~@~2ITl!I!1ill1~_mgJ 
Sent: Friday, May 27,2016 8:25AM 
To:~um~,~mru~p~~Y 

Alexiev, Nicole 

Subject: Aspen Clean Energy - July 22-25 

Hi Joe, I hope you are well. I wanted to follow up on our previous invitation to make 
sure you go the information for our clean energy forum July 22-25. I've also cc'd 
Nicole Alexiev and Roger Ballentine here who can provide more info or answer any 
of your questions. 

Best, Greg 

The Aspen Clean Energy Innovation Forum 
Turbulence & Transition: Winning the Clean Energy Race 

July 22- 25, 2016 
Aspen, Colorado 

We hope you can join us for the Aspen Clean Energy Innovation Forum, July 22 - 25 in 
Aspen, CO, co-chaired by Roger Ballentine, President of Green Strategies and Andy 
Karsner, Managing Partner, Emerson Collective & Space Cowboy, GoogleX. 

The 7th year of the Forum will focus on "Winning the Clean Energy Race" in this current 
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atmosphere of uncertainty with turbulence in the market and political transition on the 
horizon. The Paris Climate Agreement, the Supreme Court stay on the Clean Power Plan, 
the recent failure of some clean energy companies, and a major election which may put all 
three branches of government in play mark 2016 as a transitional year for clean energy 
where even the near term direction is unknown. 

The Forum will convene -60 energy executives, financiers, entrepreneurs, innovators, and 
policy experts for an in-depth and forward-looking examination of the needed market and 
policy drivers for clean energy innovation to prevail. The Forum is by invitation-only and 
offers a unique platform and unparalleled networking opportunities not available in a 
conventional conference setting. Participants interact and engage in values-based dialogue 
during 3 days of intimate roundtable discussions- over meals and during hikes - all within 
the beauty of the Colorado mountains. 

Past forum participants have included U.S. Senators, Fortune 500 and utility CEOs, top 
state energy regulators, senior White House and Department of Energy staff, founders of 
tech startups, and senior energy sector officers from major financial institutions. Exchanges 
are enhanced by an informal atmosphere and a not-for-attribution rule that encourages 
creative thinking and candid speaking. The report from the 2015 forum can be found 

More details are included at the following website 

We expect the forum to be full by mid-June so please register as soon as possible: 

We hope to see you in Aspen! 

Best, 

Greg Gershuny 

Energy and Environment Program 

The Aspen Institute 

202-736-3576 

ED_ 000948 _ 0001 0250-00003 



FOIA EPA-HQ-2016-009655 

ED_ 000948 _ 0001 0250-00004 



FOIA EPA-HQ-2016-009655 

To: Terry, Sara[Terry.Sara@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Schmidt, 
Lorie[Schmidt.Lorie@epa.gov]; Bailey, KevinJ[Bailey.KevinJ@epa.gov]; Niebling, 
William[Niebling.William@epa.gov]; Schramm, Daniei[Schramm.Daniel@epa.gov]; Kornylak, Vera 
S.[Kornylak.Vera@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Cc: Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Washington, Yvette 
Sent: Fri 5/20/2016 6:58:52 PM 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Terry, Sara 
Sent: Friday, May 20, 2016 2:55PM 
To: Washington, Yvette <Washington.Yvette@epa.gov>; Goffman, Joseph 
<Goffman.Joseph@epa.gov>; Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Bailey, KevinJ 
<Bailey.KevinJ@epa.gov>; Niebling, William <Niebling.William@epa.gov>; Schramm, Daniel 
<Schramm.Daniel@epa.gov>; Kornylak, VeraS. <Kornylak.Vera@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Cc: Ashley, Jackie <Ashley.Jackie@epa.gov> 
Subject: RE: Call vv/ House Science and HEC staff, re: HEC stay letter 

r·-c~-~i--c·~·d;·l Code: i·-c;·~~-f-·C-~-d-~-·1 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! ! i 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
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From: Washington, Yvette 
Sent: Friday, May 20, 2016 2:48PM 
To: Goffman, Joseph <§Q:!:!Illi!I~~Qlli~~gme 
Bailey, KevinJ <~~~~LiJ:b!@~~QY> 
Schramm, Daniel <~~"h'CS"!D'lli'I!Jd.1~~~~9QIL> 
Zenick, Elliott 
Cc: Terry, Sara Ashley, Jackie <8§nl~~~~~~s:zy> 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Goffman, Joseph 
Sent: Friday, May 20, 2016 2:37PM 
To: Schmidt, Lorie <§~lliQlli:m§t@W!,ill~> 
Niebling, William <~~1Lrul:Y\ffi!lgm@~Ul!~> 
Kornylak, Vera S. 

Cc: Terry, Sara ~~~~~;~~~~:, 
VVashington, Yvette 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Schmidt, Lorie 
Sent: Friday, May 20, 2016 2:35PM 

To: Bailey, KevinJ Goffman, Joseph<~~~~~~~~~~~: 
Niebling, William Schramm, Daniel · 
Kornylak, Vera S. Zenick, Elliott ~r.ll£UlliQ'lliQ~~lQY 
Cc: Terry, Sara Ashley, JacKie 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 
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From: Bailey, KevinJ 
Sent: Friday, May 20, 2016 2:34PM 
To: Goffman, Joseph <§Qffilli!!~~QI]~N~e 

·~oi9t1~~~::: 

Cc: Terry, Sara Ashley, Jackie <8§!J!~Y:.~~~~~s:zy> 
Subject: Re: Call w/ House Science and HEC staff, re: HEC stay letter 

Just a reminder that we'll be speaking with House Science and HEC committee staff at 
3. I'm not in the office today, but will set up the call right before 3. Talk with you all soon. 

Kevin J. Bailey 

Congressional Liaison/Air Team 

Office of Congressional Affairs 

U.S. Environmental Protection Agency 

202.564.2998 

From: Bailey, KevinJ 
Sent: Wednesday, May 18, 2016 3:44 PM 
To: Bailey, KevinJ; Goffman, Joseph; Niebling, William; Schmidt, Lorie; Schramm, Daniel; 
Kornylak, Vera S.; Zenick, Elliott 
Cc: Terry, Sara; Ashley, Jackie 
Subject: Call w/ House Science and HEC staff, re: HEC stay letter 
When: Friday, May 20, 2016 3:00PM-3:30PM. 
Where: Call: i~:~:~:~~~~I~:?.~~~:~:~:~:J code: l·.~--~--~--~~-~-~.!·.~~<i~~--~--~--~·.J 

All, 
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We'll be speaking with like Pamitha Weerasinghe of House Science minority and Jean Fruci of 
HEC minority about the HEC letter regarding the CPP stay. 

-----------------------

Ca II-i n#:i_·-·----~~-~~--~-<?.~.~---·-·-·J 
code:[--co-ilt-·ca·Cie-·1 

i_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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To: Washington, Yvette[Washington.Yvette@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Bailey, 
KevinJ[Bailey.KevinJ@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Schramm, 
Daniei[Schramm.Daniel@epa.gov]; Kornylak, Vera S.[Kornylak.Vera@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
Cc: Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Terry, Sara 
Sent: Fri 5/20/2016 6:55:13 PM 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Washington, Yvette 
Sent: Friday, May 20, 2016 2:53PM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov>; Schmidt, Lmie <Schmidt.Lmie@epa.gov>; 
Bailey, KevinJ <Bailey.KevinJ@epa.gov>; Niebling, William <Niebling.William@epa.gov>; 
Schramm, Daniel <Schramm.Daniel@epa.gov>; Kornylak, Vera S. <Kornylak.Vera@epa.gov>; 
Zenick, Elliott <Zenick.EIIiott@epa.gov> 
Cc: Terry, Sara <Terry.Sara@epa.gov>; Ashley, Jackie <Ashley.Jackie@epa.gov> 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 
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From: Goffman, Joseph 
Sent: Friday, May 20, 2016 2:37PM 
To: Schmidt, Lorie <§~lliQlli:m§t@W!,ill~> 
Niebling, William <~~1Lrul:Y\ffi!lgm@w!Jl!~> 
Kornylak, Vera S. 

Cc: Terry, Sara ~~~~~;~~~~:, 
Washington, Yvette 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Schmidt, Lorie 
Sent: Friday, May 20, 2016 2:35PM 
To: Bailey, KevinJ <~£1.lli~~illb!@§tl2j~QY> Goffman, Joseph <S:;:IQ!t~JJ.J[Q§'§!Q!l@~[!~Q::L> 
Niebling, William <~~illn!a1Ylli@!Jl@~MIQY::: Schramm, Daniel 
Kornylak, Vera S. Zenick, Elliott ~~UJ!!Qlli'Q~~lQY 
Cc: Terry, Sara Ashley, Jackie <8§llif:f::L~~~~~Q::L> 
Subject RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Bailey, KevinJ 
Sent: Friday, May 20, 2016 2:34PM 
To:Goffman,Joseph<§Qffi~~~nru~~~~> 

·~oi9t1~~~::: 
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Subject: Re: Call w/ House Science and HEC staff, re: HEC stay letter 

Just a reminder that we'll be speaking with House Science and HEC committee staff at 
3. I'm not in the office today, but will set up the call right before 3. Talk with you all soon. 

Kevin J. Bailey 

Congressional Liaison/Air Team 

Office of Congressional Affairs 

U.S. Environmental Protection Agency 

202.564.2998 

From: Bailey, KevinJ 
Sent: Wednesday, May 18, 2016 3:44 PM 
To: Bailey, KevinJ; Goffman, Joseph; Niebling, William; Schmidt, Lorie; Schramm, Daniel; 
Kornylak, Vera S.; Zenick, Elliott 
Cc: Terry, Sara; Ashley, Jackie 
Subject: Call w/ House Science and HEC staff, re: HEC stay letter 
When: Friday, May 20, 2016 3:00PM-3:30PM. 
Where: Call: r·-·-·conT"Co-Cie-·-·-1 codef"c"onT6ocie"l 

L-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·• i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

All, 

We'll be speaking with like Pamitha Weerasinghe of House Science minority and Jean Fruci of 
HEC minority about the HEC letter regarding the CPP stay. 

Call-in#: r·-conf"Code._i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Code: Conf Code 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Bailey, 
KevinJ[Bailey.KevinJ@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Schramm, 
Daniei[Schramm.Daniel@epa.gov]; Kornylak, Vera S.[Kornylak.Vera@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
Cc: Terry, Sara[Terry.Sara@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Washington, Yvette 
Sent: Fri 5/20/2016 6:53:19 PM 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

[~~~!--~-~-~-~]code: f·c-~-~t--c~~-~-~ 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

From: Washington, Yvette 
Sent: Friday, May 20, 2016 2:48PM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov>; Schmidt, Lorie <Schmidt.Lorie@epa.gov>; 
Bailey, KevinJ <Bailey.KevinJ@epa.gov>; Niebling, William <Niebling.William@epa.gov>; 
Schramm, Daniel <Schramm.Daniel@epa.gov>; Kornylak, Vera S. <Kornylak.Vera@epa.gov>; 
Zenick, Elliott <Zenick.EIIiott@epa.gov> 
Cc: Terry, Sara <Terry.Sara@epa.gov>; Ashley, Jackie <Ashley.Jackie@epa.gov> 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Goffman, Joseph 
Sent: Friday, May 20, 2016 2:37PM 
To: Schmidt, Lorie <§~n!Qth!2I!§t@Wl.rurt• 
Niebling, Wi IIi am <~~ljiruJ:t!lilllgm@wl.illrt> 
Kornylak, Vera S. 

Cc: Terry, Sara ·~~~~~;~~~~:, 
Washington, Yvette 
Subject: RE: Caii wi House Science and HEC staff, re: HEC stay ietter 

From: Schmidt, Lorie 
Sent: Friday, May 20, 2016 2:35PM 
To: Bailey, KevinJ <!:;!§llliriJ~ill:b!@~~g:y_> Goffman, Joseph <§Qf!i[@fl:.JQ§.i~l@~~g:y_> 
Niebling, William <~~ljiruJ:t!lilllgm@ill§l.ru!:t> Schramm, Daniel 
Kornylak, Vera S. Zenick, Elliott ~QlgsJ;lliQJtt@~~gy> 
Cc: Terry, Sara Ashley, Jackie <&§hlf£L~~2@~~gy> 
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Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Bailey, KevinJ 
Sent: Friday, May 20, 2016 2:34PM 
To: Goffman, Joseph 

Cc: Terry, Sara Ashley, Jackie 
Subject: Re: Call w/ House Science and HEC staff, re: HEC stay letter 

Just a reminder that we'll be speaking with House Science and HEC committee staff at 
3. I'm not in the office today, but will set up the call right before 3. Talk with you all soon. 

Kevin J. Bailey 

Congressional Liaison/Air Team 

Office of Congressional Affairs 

U.S. Environmental Protection Agency 

202.564.2998 
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From: Bailey, KevinJ 
Sent: Wednesday, May 18, 2016 3:44 PM 
To: Bailey, KevinJ; Goffman, Joseph; Niebling, William; Schmidt, Lorie; Schramm, Daniel; 
Kornylak, Vera S.; Zenick, Elliott 
Cc: Terry, Sara; Ashley, Jackie 
Subject: Call w/ House Science and HEC staff, re: HEC stay letter 
When: Friday, May 20, 2016 3:00PM-3:30PM. 
Where: Call: c~~~~~~?.-~T§_o_d_e~~~~~~~~j codefc~~f--C~d~-·i 

i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

All, 

We'll be speaking with like Pamitha Weerasinghe of House Science minority and Jean Fruci of 
HEC minority about the HEC letter regarding the CPP stay. 

!"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~ 

Call-in#: i Conf Code i 

Code:i-·c·~~t-·c~-d~-1 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
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To: Washington, Yvette[Washington.Yvette@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Bailey, 
KevinJ[Bailey.KevinJ@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Kornylak, Vera 
S.[Kornylak.Vera@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Cc: Terry, Sara[Terry.Sara@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Schramm, Daniel 
Sent: Fri 5/20/2016 6:48:29 PM 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Washington, Yvette 
Sent: Friday, May 20, 2016 2:48PM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov>; Schmidt, Lorie <Schmidt.Lorie@epa.gov>; 
Bailey, KevinJ <Bailey.KevinJ@epa.gov>; Niebling, William <Niebling.William@epa.gov>; 
Schramm, Daniel <Schramm.Daniel@epa.gov>; Kornylak, Vera S. <Kornylak.Vera@epa.gov>; 
Zenick, Elliott <Zenick.EIIiott@epa.gov> 
Cc: Terry, Sara <Terry.Sara@epa.gov>; Ashley, Jackie <Ashley.Jackie@epa.gov> 
Subject: RE: Caii w/ House Science and HEC staff, re: HEC stay letter 

From: Goffman, Joseph 
Sent: Friday, May 20, 2016 2:37PM 
To: Schmidt, Lorie .,-~Q~R':l!"!!"[grltbQ!~~~gQy• Bailey, KevinJ <§,§lli~S§dJ:h!@~~QY> 
Niebling, William <f::!@t1Lru~llilli£ml@ill§~!:t> Schramm, Daniel 
Kornylak, Vera S. Zenick, Elliott ~QlgsJ;lliQJtt@~~SI::L> 
Cc: Terry, Sara Ashley, Jackie <&§hlf£L~~2@~~SI::L> 
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Washington, Yvette <'t_''Vj''!§'"lJh JI' 'l.fl·emtr:rr' 'h't:fjill§@~illr:t:L> 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Schmidt, Lorie 
Sent: Friday, May 20, 2016 2:35PM 
To: Bailey, KevinJ Goffman, Joseph <§Qffi:lli"!l[bJ:Q§§tQ!}@5~~~· 
Niebling, William Schramm, Daniel "".§;;;:Q~tl!''Jil9fl:YJI'11lli~!l@~~lQY·>; 
Kornylak, Vera S. Zenick, Elliott 
Cc: Terry, Sara Ashley, Jackie <8§nl~~~~~~s:zy> 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Bailey, KevinJ 
Sent: Friday, May 20, 2016 2:34PM 
To: Goffman, Joseph <§Qffi:lli"!I~~Q!]~N~e 

•.§fh!Jo!Qt1~~l:.QQY> 

Cc: Terry, Sara Ashley, Jackie 
Subject: Re: Call w/ House Science and HEC staff, re: HEC stay letter 

Just a reminder that we'll be speaking with House Science and HEC committee staff at 
3. I'm not in the office today, but will set up the call right before 3. Talk with you all soon. 
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Kevin J. Bailey 

Congressional Liaison/Air Team 

Office of Congressional Affairs 

U.S. Environmental Protection Agency 

202.564.2998 

From: Bailey, KevinJ 
Sent: Wednesday, May 18, 2016 3:44 PM 
To: Bailey, KevinJ; Goffman, Joseph; Niebling, William; Schmidt, Lorie; Schramm, Daniel; 
Kornylak, Vera S.; Zenick, Elliott 
Cc: Terry, Sara; Ashley, Jackie 
Subject: Ca!! w/ House Science and HEC staff, re: HEC stay letter 
When: Friday, May 20, 2016 3:00PM-3:30PM. 
Where: Call: i·-·-·confcocie-·-·-·1, codeTc~~f--C~d~-·i 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·• 1 I 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

All, 

We'll be speaking with like Pamitha Weerasinghe of House Science minority and Jean Fruci of 
HEC minority about the HEC letter regarding the CPP stay. 

Call-in#: r·-c·~~Tc~d~·-i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---·~ 

Code:i"-c~-~t-"C"~d-~-1 
~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Bailey, 
KevinJ[Bailey.KevinJ@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Schramm, 
Daniei[Schramm.Daniel@epa.gov]; Kornylak, Vera S.[Kornylak.Vera@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
Cc: Terry, Sara[Terry.Sara@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Washington, Yvette 
Sent: Fri 5/20/2016 6:47:47 PM 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Goffman, Joseph 
Sent: Friday, May 20, 2016 2:37PM 
To: Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Bailey, KevinJ <Bailey.KevinJ@epa.gov>; 
Niebling, William <Niebling.William@epa.gov>; Schramm, Daniel <Schramm.Daniel@epa.gov>; 
Kornylak, Vera S. <Kornylak.Vera@epa.gov>; Zenick, Elliott <Zenick.EIIiott@epa.gov> 
Cc: Terry, Sara <Terry.Sara@epa.gov>; Ashley, Jackie <Ashley.Jackie@epa.gov>; 
Washington, Yvette <Washington.Yvette@epa.gov> 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Schmidt, Lorie 
Sent: Friday, May 20, 2016 2:35PM 
To: Bailey, KevinJ Goffman, Joseph <§Qlf!:lli"!l[bJ:Q§§tQ!}@5~~~· 
Niebling, William Schramm, Daniel "'"§;;;:·~~!JJ'r:§9!JTI1'!1Jl!ill1!~~~9Q''I_) 
Kornylak, Vera S. Zenick, Elliott 
Cc: Terry, Sara Ashley, Jackie <8§!J!~~~~~~s:zy> 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 
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From: Bailey, KevinJ 
Sent: Friday, May 20, 2016 2:34PM 
To: Goffman, Joseph <§'Q1frlli!r11<;~Qlli~~fl0e 

·~~~~:9QY> 

Cc: Terry, Sara Ashley, Jackie <8§1JlS!Y:.~~~~<:LQf!:Y> 
Subject: Re: Call w/ House Science and HEC staff, re: HEC stay letter 

Just a reminder that we'll be speaking with House Science and HEC committee staff at 
3. I'm not in the office today, but will set up the call right before 3. Talk with you all soon. 

Kevin J. Bailey 

Congressional Liaison/Air Team 

Office of Congressional Affairs 

U.S. Environmental Protection Agency 

202.564.2998 

From: Baiiey, KevinJ 
Sent: Wednesday, May 18, 2016 3:44 PM 
To: Bailey, KevinJ; Goffman, Joseph; Niebling, William; Schmidt, Lorie; Schramm, Daniel; 
Kornylak, Vera S.; Zenick, Elliott 
Cc: Terry, Sara; Ashley, Jackie 
Subject: Call w/ House Science and HEC staff, re: HEC stay letter 
When: Friday, May 20, 2016 3:00PM-3:30PM. 
Where: Call :i-·-·-c-o-nTc"()(fe-·-·1 code: r-c~-~f-·C·~d-~-1 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ ~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 

All, 
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We'll be speaking with like Pamitha Weerasinghe of House Science minority and Jean Fruci of 
HEC minority about the HEC letter regarding the CPP stay. 

Call-in#:! Conf Code i 
i ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

codef·c·~-~-i--c-~d·~·l 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Washington, Yvette 
Fri 5/20/2016 6:47:31 PM 
RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Goffman, Joseph 
Sent: Friday, May 20, 2016 2:37PM 
To: Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Bailey, KevinJ <Bailey.KevinJ@epa.gov>; 
Niebling, William <Niebling.William@epa.gov>; Schramm, Daniel <Schramm.Daniel@epa.gov>; 
Kornylak, Vera S. <Kornylak.Vera@epa.gov>; Zenick, Elliott <Zenick.EIIiott@epa.gov> 
Cc: Terry, Sara <Terry.Sara@epa.gov>; Ashley, Jackie <Ashley.Jackie@epa.gov>; 
Washington, Yvette <Washington.Yvette@epa.gov> 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Schmidt, Lorie 
Sent: Friday, May 20, 2016 2:35PM 
To: Bailey, KevinJ Goffman, Joseph <§Qlf!:lli"!l[bJ:Q§§tQ!}@5~~~· 
Niebling, William Schramm, Daniel "'"§;;;:·~~!JJ'r:§9!JTI1'!1Jl!ill1!~~~9Q''I_) 
Kornylak, Vera S. Zenick, Elliott 
Cc: Terry, Sara Ashley, Jackie <8§!J!~~~~~~s:zy> 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

ED_000948_00010321-00001 
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From: Bailey, KevinJ 
Sent: Friday, May 20, 2016 2:34PM 
To: Goffman, Joseph 

Cc: Terry, Sara Ashley, Jackie 
Subject: Re: Call w/ House Science and HEC staff, re: HEC stay letter 

Just a reminder that we'll be speaking with House Science and HEC committee staff at 
3. I'm not in the office today, but will set up the call right before 3. Talk with you all soon. 

Kevin J. Bailey 

Congressional Liaison/Air Team 

Office of Congressional Affairs 

U.S. Environmental Protection Agency 

202.564.2998 

From: Bailey, KevinJ 
Sent: Wednesday, May 18, 2016 3:44 PM 
To: Bailey, KevinJ; Goffman, Joseph; Niebling, William; Schmidt, Lorie; Schramm, Daniel; 
Kornylak, Vera S.; Zenick, Elliott 
Cc: Terry, Sara; Ashley, Jackie 
Subject: Call w/ House Science and HEC staff, re: HEC stay letter 
When: F riday_,__M.9.Y._~.Q1 __ ?9J§_.~: 00 P~::~~?.Q.!:.M.:. _____ _ 
Where: Call: i Conf Code ~ code: i Conf Code i 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·; i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

All, 

We'll be speaking with like Pamitha Weerasinghe of House Science minority and Jean Fruci of 
HEC minority about the HEC letter regarding the CPP stay. 

ED_000948_00010321-00002 
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Call-in#: r-·c-~·~·f-·C~-~i~·-·i 
!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

code: r-·c·ailTca·Cie-·i 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

ED_000948_00010321-00003 
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To: Bailey, KevinJ[Bailey.KevinJ@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Niebling, William[Niebling.William@epa.gov]; Schramm, Daniei[Schramm.Daniel@epa.gov]; Kornylak, 
Vera S.[Kornylak.Vera@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Cc: Terry, Sara[Terry.Sara@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Schmidt, Lorie 
Sent: Fri 5/20/2016 6:34:51 PM 
Subject: RE: Call w/ House Science and HEC staff, re: HEC stay letter 

From: Bailey, KevinJ 
Sent: Friday, May 20, 2016 2:34PM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov>; Niebling, William 
<Niebling.William@epa.gov>; Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Schramm, Daniel 
<Schramm.Daniel@epa.gov>; Kornylak, VeraS. <Kornylak.Vera@epa.gov>; Zenick, Elliott 
<Zenick.EIIiott@epa.gov> 
Cc: Terry, Sara <Terry.Sara@epa.gov>; Ashley, Jackie <Ashley.Jackie@epa.gov> 
Subject: Re: Call w/ House Science and HEC staff, re: HEC stay letter 

Just a reminder that we'll be speaking with House Science and HEC committee staff at 
3. I'm not in the office today, but will set up the call right before 3. Talk with you all soon. 

Kevin J. Bailey 

Congressional Liaison/Air Team 

Office of Congressional Affairs 

U.S. Environmental Protection Agency 

ED_000948_00010322-00001 
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202.564.2998 

From: Bailey, KevinJ 
Sent: Wednesday, May 18, 2016 3:44 PM 
To: Bailey, KevinJ; Goffman, Joseph; Niebling, William; Schmidt, Lorie; Schramm, Daniel; 
Kornylak, Vera S.; Zenick, Elliott 
Cc: Terry, Sara; Ashley, Jackie 
Subject: Call w/ House Science and HEC staff, re: HEC stay letter 
When: FridaY-L.M.?..Y._?.Q_, __ ?.Q1.~_}:00 PM-3:30PM. 
Where: Call: i Conf Code ~ code: i-·co-nf-Co-de.1 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~ i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-= 

All, 

We'll be speaking with like Pamitha Weerasinghe of House Science minority and Jean Fruci of 
HEC minority about the HEC letter regarding the CPP stay. 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Call-in#:! Conf Code ! 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Code: r·co.nf--C-o(ie-·i 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

ED_000948_00010322-00002 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Niebling, William[Niebling.William@epa.gov]; 
Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Schramm, Daniei[Schramm.Daniel@epa.gov]; Kornylak, Vera 
S.[Kornylak.Vera@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Cc: Terry, Sara[Terry.Sara@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Bailey, KevinJ 
Sent: Fri 5/20/2016 6:33:50 PM 
Subject: Re: Call w/ House Science and HEC staff, re: HEC stay letter 

Just a reminder that we'll be speaking with House Science and HEC committee staff at 
3. I'm not in the office today, but will set up the call right before 3. Talk with you all soon. 

Kevin J. Bailey 
Congressional Liaison/Air Team 
Office of Congressional Affairs 
U.S. Environmental Protection Agency 
bailey.kevinj@epa.gov 
202.564.2998 

From: Bailey, KevinJ 

Sent: Wednesday, May 18, 2016 3:44PM 
To: Bailey, KevinJ; Goffman, Joseph; Niebling, William; Schmidt, Lorie; Schramm, Daniel; Kornylak, Vera 

S.; Zenick, Elliott 
Cc: Terry, Sara; Ashley, Jackie 

Subject: Call w/ House Science and HEC staff, re: HEC stay letter 

When: Friday, May 20, 2016 3:00PM-3:30PM. 
Where: Call: r-·-c-(l"ni"Cocfe"-"1 code:i"c~~f-·C~-~i~-·j 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

All, 

We'll be speaking with like Pamitha Weerasinghe of House Science minority and Jean Fruci of HEC 
minority about the HEC letter regarding the CPP stay. 

Call-in#:! Conf Code ! 

code: !~-~~~_i~~~~~-~r-·-·-·-·· 

ED_ 000948 _ 0001 0323-00001 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cyran, Carissa 
Thur 5/19/2016 9:05:39 PM 
E-folder for Friday, May 20, 2016 

8:30 am - 9:00 am Management Roundtable - 5400 

10:00 am -11:00 am CPP Model Rule Policy Issues Continued- 5400 

12:30 pm - 1:00 pm Scheduling Meeting - 5400 

3:00 pm - 3:30 pm Call with House Science and HEC Staff re: HEC stay letter 

3:30pm-4:00pm Biomass Discussion- 5415 

4:45 pm - 5:45 pm Depart Office for RW Event 

ED_ 000948 _ 0001 0328-00001 
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To: Drinkard, Andrea[Drinkard.Andrea@epa.gov] 
Cc: Owens, Nicole[Owens.Nicole@epa.gov]; Millett, John[Millett.John@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Germann, Sandy 
Sent: Thur 5/19/2016 12:59:47 PM 
Subject: RE: Reg Agenda Q&A re: to CPP 

EPA 

From: Drinkard, Andrea 
Sent: Tuesday, May 17,2016 3:09PM 
To: Germann, Sandy <Germann.Sandy@epa.gov> 
Cc: Owens, Nicole <Owens.Nicole@epa.gov>; Millett, John <Millett.John@epa.gov>; 
Goffman, Joseph <Goffman.Joseph@epa.gov>; Ashley, Jackie <Ashley.Jackie@epa.gov> 
Subject: RE: Reg Agenda Q&A re: to CPP 

ED_ 000948 _ 0001 0338-00001 
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The Spring Regulatory Agenda includes minor updates that are in line with the stay of the Clean 
Power Plan. Since the stay was issued, many states and tribes have indicated that they plan to 
move forward voluntarily to work to cut carbon pollution from power plants and have asked the 
agency to continue providing support and developing tools that may support those efforts. The 
Spring Regulatory Agenda reflects EPA's commitment to support states' voluntary efforts in a 
way that is consistent with the stay, including tools like the CEIP and the model trading rules. 

From: Germann, Sandy 
Sent: Tuesday, May 17,2016 2:20PM 
To: Drinkard, Andrea 
Cc: Owens, Nicole 
Subject: RE: Reg Agenda Q&A re: to CPP 

EPA 

From: Drinkard, Andrea 
Sent: Tuesday, May 17, 2016 11:38 AM 
To: Germann, Sandy 
Subject: RE: Reg Agenda Q&A re: to CPP 

ED_000948_00010338-00002 
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From: Germann, Sandy 
Sent: Monday, May 16,2016 4:03PM 
To: Drinkard, Andrea 
Subject: RE: Reg Agenda Q&A re: to CPP 

EPA 

From: Drinkard, Andrea 
Sent: Monday, May 16,2016 3:39PM 
To: Millett, John 
Cc: Germann, Sandy 
Subject: Re: Reg Agenda Q&A re: to CPP 

ED_000948_00010338-00003 
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We'll have something back to you tomorrow. 

Andrea Drinkard 

(o) 202.564.1601 

~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

( c l.~~~~~-~-~~.:=_1!'-~~~-i-~.J 

From: Germann, Sandy 
Sent: Monday, May 16,2016 3:24PM 
To: Millett, John ::_M!l~1Uill1Jl@~hg<2Y 
Cc: Owens, Nicole ::::u~[lli,_J':ill~:;@ffiill~ 
Subject: Reg Agenda Q&A re: to CPP 

EPA 

ED_000948_00010338-00004 
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From: Germann, Sandy 
Sent: Monday, May 16,2016 11:15 AM 
To: Lee, Monica :::LJ~~YtQ~:j!{f~~5.UWY Conger, Nick Hull, 
George Daguillard, Robert <llfl-ill!illflLQUi<]Jli::TI{!~2<!JWY 
Cc: Kime, Robin Nickerson, William 

Owens, Nicole 
Muellerleile, Caryn <JY~JlQ_~k~L<!l[y!!{g)j~~~Y 

Subject: Spring Reg Agenda- May be public by Wed, 5/18 (Comm Materials attached) 

All, 

Good morning, OP has been told the Spring Regulatory agenda could publish online as 
early as Wed, May 18th. (The FR version will follow about 2 weeks later). Along w/ the 

ag1~ncla includes a request for input on retrospective review of regulations 
preamble. We've updated the desk statement and Q&A. Please let us know if 

you have any questions. 

Thanks, 

Sandy 

Sandy Germann 

US EPA Office of Policy 

202-631-0272 

ED_ 000948 _ 0001 0338-00005 
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EPA 
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To: Germann, Sandy[Germann.Sandy@epa.gov] 
Cc: Owens, Nicole[Owens.Nicole@epa.gov]; Millett, John[Millett.John@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Ashley, Jackie[Ashley.Jackie@epa.gov] 
From: Drinkard, Andrea 
Sent: Tue 5/17/2016 7:08:51 PM 
Subject: RE: Reg Agenda Q&A re: to CPP 

The Spring Regulatory Agenda includes minor updates that are in line with the stay of the Clean 
Power Plan. Since the stay was issued, many states and tribes have indicated that they plan to 
move forward voluntarily to work to cut carbon pollution from power plants and have asked the 
agency to continue providing support and developing tools that may support those efforts. The 
Spring Regulatory Agenda reflects EPA's commitment to support states' voluntary efforts in a 
way that is consistent with the stay, including tools like the CEIP and the model trading rules. 

From: Germann, Sandy 
Sent: Tuesday, May 17,2016 2:20PM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov> 
Cc: Owens, Nicole <Owens.Nicole@epa.gov>; Curry, Bridgid <Curry.Bridgid@epa.gov> 
Subject: RE: Reg Agenda Q&A re: to CPP 

ED_ 000948 _ 0001 0355-00001 
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EPA 

From: Drinkard, Andrea 
Sent: Tuesday, May 17, 2016 11:38 AM 
To: Germann, Sandy 
Subject: RE: Reg Agenda Q&A re: to CPP 

From: Germann, Sandy 
Sent: Monday, May 16,2016 4:03PM 
To: Drinkard, Andrea 
Subject: RE: Reg Agenda Q&A re: to CPP 

ED_ 000948 _ 0001 0355-00002 
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EPA 

From: Drinkard, Andrea 
Sent: Monday, May 16,2016 3:39PM 
To: Millett, John 
Cc: Germann, Sandy 
Subject: Re: Reg Agenda Q&A re: to CPP 

We'll have something back to you tomorrow. 

Andrea Drinkard 

(o) 202.564.1601 

(c)i Personal Cell/email i 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

From: Germann, Sandy 
Sent: Monday, May 16,2016 3:24PM 
To: Millett, John ::_M!l~1Uill1Jl@~hg<2Y 
Cc: Owens, Nicole ::::u~[lli,_J':ill~:;@ffiill~ 
Subject: Reg Agenda Q&A re: to CPP 

ED_ 000948 _ 0001 0355-00003 
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EPA 

From: Germann, Sandy 
Sent: Monday, May 16,2016 11:15 AM 
To: Lee, Monica 'L~~~Y!Q~~fl~15.u;g_y Conger, Nick Hull, 
George Daguillard, Robert <llfl-ill!illflLQUi<]Jli::TI{!~21!JNY 
Cc: Kime, Robin Nickerson, William 

Owens, Nicole 
Muellerleile, Caryn <JY~JlQ_~k~L<!l[y!!@_\~~~Y 

Subject: Spring Reg Agenda- May be public by Wed, 5/18 (Comm Materials attached) 

All, 

Good morning, OP has been told the Spring Regulatory agenda could publish online as 
early as Wed, May 18th. (The FR version will follow about 2 weeks later). Along w/ the 

ag1~ncla includes a request for input on retrospective review of regulations 
preamble. We've updated the desk statement and Q&A. Please let us know if 

you have any questions. 

Thanks, 

ED_ 000948 _ 0001 0355-00004 
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Sandy 

Sandy Germann 

US EPA Office of Policy 

202-631-0272 

EPA 

ED_ 000948 _ 0001 0355-00005 
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To: Ragland, Micah[Ragland.Micah@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Enobakhare, 
Rosemary[Enobakhare.Rosemary@epa.gov] 
From: Kurlansky, Ellen 
Sent: Tue 5/17/2016 3:32:19 PM 
Subject: RE: CPP and SEIU 

From: Ragland, Micah 
Sent: Tuesday, May 17, 2016 11:31 AM 
To: Kurlansky, Ellen <Kurlansky.Ellen@epa.gov> 
Cc: Goffman, Joseph <Goffman.Joseph@epa.gov>; Enobakhare, Rosemary 
<Enobakhare.Rosemary@epa.gov> 
Subject: RE: CPP and SEIU 

From: Kurlansky, Ellen 
Sent: Tuesday, May 17,2016 10:30 AM 
To: Ragland, Micah <!s~.illl<:LJYI_!g!Jl(fe_glil~~ 

ED_ 000948 _ 0001 0357-00001 
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Cc: Goffman, Joseph 
Subject: CPP and SEIU 

H Micah, Have we recently invited Mary Kay Henry, president of the Service Employees union 
(SEIU) to any of the Administrator's events? I keep running into them supporting the Clean 
Power Plane ever since we announced it. Their President, Mary Kay Henry issued a statement on 
August 3. They have supported us on the litigation including with an amicus brief. And recently 
I became aware of an SEIU project to make hospitals and other health care facilities more energy 
efficient to support CPP. 

So you may know all of this and be way ahead of me. And I don't really know who gets invited 
to events (I know this isn't in my wheelhouse), but keep Mary Kay in mind if something 
appropriate comes up. OK? 

Here is CPP from their website: 

Ellen Kurlansky 

Office of Air and Radiation 

U.S. Environmental Protection Agency 

1200 Pennsylvania Avenue NW 

Washington, DC 20460 

ED_ 000948 _ 0001 0357-00002 
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202-564-1669 
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To: Kurlansky, Ellen[Kurlansky.EIIen@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Enobakhare, 
Rosemary[Enobakhare.Rosemary@epa.gov] 
From: Ragland, Micah 
Sent: Tue 5/17/2016 3:31:05 PM 
Subject: RE: CPP and SEIU 

From: Kurlansky, Ellen 
Sent: Tuesday, May 17,2016 10:30 AM 
To: Ragland, Micah <Ragland.Micah@epa.gov> 
Cc: Goffman, Joseph <Goffman.Joseph@epa.gov> 
Subject: CPP and SEIU 

H Micah, Have we recently invited Mary Kay Henry, president of the Service Employees union 
(SEIU) to any of the Administrator's events? I keep running into them supporting the Clean 
Power Plane ever since we announced it. Their President, Mary Kay Henry issued a statement on 
August 3. They have supported us on the litigation including with an amicus brief. And recently 
I became aware of an SEIU project to make hospitals and other health care facilities more energy 
efficient to support CPP. 

So you may know all of this and be way ahead of me. And I don't really know who gets invited 
to events (I know this isn't in my wheelhouse), but keep Mary Kay in mind if something 
appropriate comes up. OK? 

Here is CPP from their website: 

ED_ 000948 _ 0001 0358-00001 
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Ellen Kurlansky 

Office of Air and Radiation 

U.S. Environmental Protection Agency 

1200 Pennsylvania Avenue NW 

Washington, DC 20460 

202-564-1669 

ED_ 000948 _ 0001 0358-00002 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Niebling, William[Niebling.William@epa.gov] 
Goffman, Joseph[Goffman .Joseph@epa.gov] 
Distefano, Nichole 
Tue 5/17/2016 1:29:47 AM 
Re: can you resend the q/a 

Thanks. Let me know if we have new TPs in light of decision. We should err on the side of 
caution and give words to say on new decision. 

Sent from my iPhone 

On May 16, 2016, at 5:41 PM, Niebling, William 

From: Niebling, William 
Sent: Monday, May 16,2016 5:18PM 
To: Distefano, Nichole <U~&fi!!:!!Jilii_Q}Qliif!l~~:IY• 
Cc: Goffman, Joseph 
Subject: RE: can you resend the q/a 

From: Distefano, Nichole 
Sent: Monday, May 16,2016 5:05PM 
To: Niebling, William <~~lli!!~'Yl!lli!J!!{f;~~wz_• 
Subject: can you resend the q/a 

We did for GM on CPP stay and CEIP? 

Nichole Distefano 

Associate Administrator 

wrote: 

ED_ 000948 _ 0001 0363-00001 
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Office of Congressional and Intergovernmental Relations 

Environmental Protection Agency 

(202) 564-5200 

ED_000948_00010363-00002 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Distefano, Nichole[DiStefano.Nichole@epa.gov] 
Goffman, Joseph[Goffman .Joseph@epa.gov] 
Niebling, William 
Mon 5/16/2016 9:41:15 PM 
RE: can you resend the q/a 

From: Niebling, William 
Sent: Monday, May 16,2016 5:41PM 
To: Distefano, Nichole <DiStefano.Nichole@epa.gov> 
Cc: Goffman, Joseph <goffman.joseph@epa.gov> 
Subject: RE: can you resend the q/a 

From: Niebling, William 
Sent: Monday, May 16,2016 5:18PM 
To: Distefano, Nichole 
Cc: Goffman, Joseph 
Subject: RE: can you resend the q/a 

From: Distefano, Nichole 
Sent: Monday, May 16,2016 5:05PM 
To: Niebling, William <f".JiliW!JgJ;yJJ!illJ:}l(f~illJWY 
Subject: can you resend the q/a 

We did for GM on CPP stay and CEIP? 

ED _000948_0001 0378-00001 
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Nichole Distefano 

Associate Administrator 

Office of Congressional and Intergovernmental Relations 

Environmental Protection Agency 

(202) 564-5200 

ED_000948_00010378-00002 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Distefano, Nichole[DiStefano.Nichole@epa.gov] 
Goffman, Joseph[Goffman.Joseph@epa.gov] 
Niebling, William 
Mon 5/16/2016 9:41 :05 PM 
RE: can you resend the q/a 

From: Niebling, William 
Sent: Monday, May 16,2016 5:18PM 
To: Distefano, Nichole <DiStefano.Nichole@epa.gov> 
Cc: Goffman, Joseph <goffman.joseph@epa.gov> 
Subject: RE: can you resend the q/a 

From: Distefano, Nichole 
Sent: Monday, May 16,2016 5:05PM 
To: Niebling, William <f".JiliW!JgJ;yJJ!illJ:}l(f~illJWY 
Subject: can you resend the q/a 

We did for GM on CPP stay and CEIP? 

Nichole Distefano 

Associate Administrator 

Office of Congressional and Intergovernmental Relations 

Environmental Protection Agency 

(202) 564-5200 

ED_ 000948 _ 0001 0380-00001 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Distefano, Nichole[DiStefano.Nichole@epa.gov] 
Goffman, Joseph[Goffman .Joseph@epa.gov] 
Niebling, William 
Mon 5/16/2016 9:17:57 PM 
RE: can you resend the q/a 

From: Distefano, Nichole 
Sent: Monday, May 16,2016 5:05PM 
To: Niebling, William <Niebling.William@epa.gov> 
Subject: can you resend the q/a 

We did for GM on CPP stay and CEIP? 

Nichole Distefano 

Associate Administrator 

Office of Congressional and Intergovernmental Relations 

Environmental Protection Agency 

(202) 564-5200 

ED_ 000948 _ 0001 0385-00001 
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To: 
Cc: 

Niebling, William[Niebling.William@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Millett, John[Millett.John@epa.gov] 

From: 
Sent: 
Subject: 

Drinkard, Andrea 
Fri 5/13/2016 7:21:18 PM 
Fwd: Wash Examiner 

Andrea Drinkard 
(o) 202.564.1601 

c c) c~~~~~-~~c.~~iJ.~~~~-~c.l 

Begin forwarded message: 

From: "Allen, Laura" 
Date: May 13,2016 at 2:49:13 PM EDT 
To: "Jones, Enesta" 
Cc: "Drinkard, Andrea" 

Subject: RE: Wash Examiner 

"Millett, John" 

Please flag any top tiers for me. Here's the statement. Feel free to send to others asking. 
Thanks! 

We will review and respond to the letter. Many states and tribes have indicated that they 
plan to move forward voluntarily to work to cut carbon pollution from power plants and 
have asked the agency to continue providing support and developing tools that may support 
those efforts, including the CEIP. Sending the proposal with details about the optional 
Clean Energy Incentive Program (CEIP) to the Office of Management and Budget for 
interagency review was a routine step and it is consistent with the Supreme Court stay of 
the Clean Power Plan. The proposal is informed by an extensive public outreach and 
engagement process that began late last year and has included engagement with hundreds of 
interested stakeholders. 

The last year has been an incredible one for progress on climate and clean energy -with 
major milestones both domestically and internationally, and tremendous momentum in the 
transition of our energy sector here in the United States. These market signals speak for 
themselves. The C.P.P. isn't driving these shifts; it was designed to underpin them. Even 
without the C.P.P. in place yet, they're happening anyway. 

ED_000948_00010394-00001 
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From: Jones, Enesta 
Sent: Friday, May 13, 2016 1:51 PM 
To: Drinkard, And rea < 111J'LD~~[Ql8JQs;U~Wlliill2Y> 
Cc: Allen, Laura 
Subject: CPP: Wash Examiner 

I wanted to see if you guys had any response to the letter from the House Energy and 
Commerce committee questioning the CEIP proposal sent to OMB. Thanks! 

-Kyle 

Enesta Jones 

U.S. EPA, Office of Media Relations 

Desk: 202.564.7873 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Dunham, Sarah[Dunham.Sarah@epa.gov]; Snyder, Carolyn[Snyder.Carolyn@epa.gov]; 
Harvey, Reid[Harvey.Reid@epa.gov] 
From: Moss, Jacob 
Sent: Wed 5/4/2016 9:16:40 PM 
Subject: RE: Meeting request with Affordable Housing Working Group 

1. 

2. 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·r 
i i 

i Ex. 5 - Deliberative i 
! ! 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Ex.5 -Deliberative 
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From: Goffman, Joseph 
Sent: Thursday, April21, 2016 10:57 AM 
To: Shahyd, Khalil <kshahyd@nrdc.org> 
Cc: Moss, Jacob <Moss.Jacob@epa.gov>; tnedwick@nhtinc.org; Ethan Handelman 
<ehandelman@nhc.org>; Atkinson, Emily <Atkinson.Emily@epa.gov> 
Subject: RE: Meeting request with Affordable Housing Working Group 

From: Shahyd, Khalil [~~Us§h£!1YQ@rJ~~g] 
Sent: Thursday, April21, 2016 10:16 AM 
To: Goffman, Joseph <§Qf!J[!@Qd~m!J@~L.ru;ri_-; 

Subject: Meeting request with Affordable Housing Working Group 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Enobakhare, Rosemary[Enobakhare.Rosemary@epa.gov] 
Patterson, Jacqueline 
Tue 5/3/2016 4:25:56 AM 
RE: CEIP Statement 

From: Goffman, Joseph [mailto:Goffman.Joseph@epa.gov] 
Sent: Tuesday, May 3, 2016 12:24 AM 
To: Patterson, Jacqueline <jpatterson@naacpnet.org> 
Cc: Enobakhare, Rosemary <Enobakhare.Rosemary@epa.gov> 
Subject: Re: CEIP Statement 

Glad this got to you, Jacqui. Please let me know if you would like a further discussion about 
these issues. Thanks. 

- Joseph Goffman 

Sent from my iPhone 

From: Goffman, Joseph LrruilltQ;iiill:lmillhJ_m~~~~QYJ 
Sent: Wednesday, April27, 2016 10:17 AM 
To: Patterson, Jacqueline <Jj!illj[g};m:t@_l:lilil~ruj~g 
Subject: FW: CEIP Statement 

wrote: 
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From: Drinkard, Andrea 
Sent: Wednesday, April27, 2016 10:12 AM 
To: Goffman, Joseph 
Subject: CEIP Statement 

Statement 

EPA has sent a proposal with details about the optional Clean Energy Incentive Program 
( CEIP), a component of the Clean Power Plan, to the Office of Management and Budget for 
interagency review. Many states and tribes have indicated that they plan to move forward 
voluntarily to work to cut carbon pollution from power plants and have asked the agency to 
continue providing support and developing tools that may support those efforts, including 
the CEIP. 

Sending this proposal to OMB for review is a routine step and it is consistent with the 
Supreme Court stay of the Clean Power Plan. The proposal is informed by an extensive 
public outreach process that began late last year and has included engagement with 
hundreds of interested stakeholders. That engagement will continue, including a public 
comment period and an opportunity for a public hearing, once the proposal becomes 
available for public review and comment after the interagency review process is complete. 

Background 

On August 3, 2015, President Obama and EPA announced the Clean Power Plan- a historic 
and important step in reducing carbon pollution from power plants that takes real action on 
climate change. In the final Clean Power Plan, the EPA included a Clean Energy Incentive 
Program (CEIP)- a program that states may choose to use to incentivize early investments 
in wind and solar power generation, as well as in energy efficiency measures in low-income 
communities. State participation in the CEIP is entirely voluntary. 

On February 9, 2016, the Supreme Court stayed implementation of the Clean Power Plan 
pending judicial review. EPA remains fully confident in the legal merits of the Clean Power 
Plan. While the stay is in place EPA will not take any action to implement or enforce it. 
However, the stay does not stop states, tribes, or utilities from continuing to act on climate. 
In fact, many have already said they're going to keep moving forward. The last year has 
been an incredible one for progress on climate and clean energy -with major milestones 
both domestically and internationally, and tremendous momentum in the clean energy 
transition of our electricity sector here in the United States. These developments have been 
well-documented and speak for themselves. 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Patterson, Jacqueline 
Tue 5/3/2016 2:38:34 AM 
RE: CEIP Statement 

From: Goffman, Joseph [mailto:Goffman.Joseph@epa.gov] 
Sent: Wednesday, April 27, 2016 10:17 AM 
To: Patterson, Jacqueline <jpatterson@naacpnet.org> 
Subject: FW: CEIP Statement 

From: Drinkard, Andrea 
Sent: Wednesday, April27, 2016 10:12 AM 
To: Goffman, Joseph 
Subject: CEIP Statement 

Statement 

EPA has sent a proposal with details about the optional Clean Energy Incentive Program (CEIP), 
a component of the Clean Power Plan, to the Office of Management and Budget for interagency 
review. Many states and tribes have indicated that they plan to move forward voluntarily to work 
to cut carbon pollution from power plants and have asked the agency to continue providing 
support and developing tools that may support those efforts, including the CEIP. 

Sending this proposal to OMB for review is a routine step and it is consistent with the Supreme 
Court stay of the Clean Power Plan. The proposal is informed by an extensive public outreach 
process that began late last year and has included engagement with hundreds of interested 
stakeholders. That engagement will continue, including a public comment period and an 
opportunity for a public hearing, once the proposal becomes available for public review and 
comment after the interagency review process is complete. 
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Background 

On August 3, 2015, President Obama and EPA announced the Clean Power Plan- a historic and 
important step in reducing carbon pollution from power plants that takes real action on climate 
change. In the final Clean Power Plan, the EPA included a Clean Energy Incentive Program 
(CEIP)- a program that states may choose to use to incentivize early investments in wind and 
solar power generation, as well as in energy efficiency measures in low-income communities. 
State participation in the CEIP is entirely voluntary. 

On February 9, 2016, the Supreme Court stayed implementation of the Clean Power Plan 
pending judicial review. EPA remains fully confident in the legal merits of the Clean Power 
Plan. While the stay is in place EPA will not take any action to implement or enforce it. 
However, the stay does not stop states, tribes, or utilities from continuing to act on climate. In 
fact, many have already said they're going to keep moving forward. The last year has been an 
incredible one for progress on climate and clean energy -with major milestones both 
domestically and internationally, and tremendous momentum in the clean energy transition of 
our electricity sector here in the United States. These developments have been well
documented and speak for themselves. 
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To: Harrison, Melissa[Harrison.Melissa@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Allen, Laura[AIIen.Laura@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov] 
From: Drinkard, Andrea 
Sent: Thur 4/28/2016 8:01:25 PM 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from EPA 

From: Harrison, Melissa 
Sent: Thursday, April28, 2016 4:01 PM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov>; Drinkard, Andrea 
<Drinkard.Andrea@epa.gov>; Allen, Laura <Allen.Laura@epa.gov> 
Cc: McCabe, Janet <McCabe.Janet@epa.gov> 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ , , 

Mobile! Personal Cell/email ! 
i . 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

From: Goffman, Joseph 
Sent: Thursday, April28, 2016 4:01 PM 
To: Drinkard, Andrea 
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Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

From: Drinkard, Andrea 
Sent: Thursday, April28, 2016 3:59PM 
To: Harrison, Melissa Allen, Laura 
Cc: McCabe, Janet Goffman, Joseph 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

From: Harrison, Melissa 
Sent: Thursday, April28, 2016 3:58PM 
To: Drinkard, Andrea Allen, Laura 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

Personal Cell/email 
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From: Drinkard, Andrea 
Sent: Thursday, April28, 2016 3:31PM 
To: Harrison, Melissa Allen, Laura 
Subject: FW: Letter from 14 States Requesting Additional CPP Information and Assistance 
from EPA 

From: Vicki Arroyo L="'~=-'-''=-'-'"+-'''"=~~~""'=~-'-'=~=~ 
Sent: Thursday, April28, 2016 3:30PM 
To: McCabe, Janet 
Cc: Goffman, Joseph ::::~Q11r!:illr11~:PJl(flli:PJ!ZQ"Y• 
Drinkard, Andrea 
Gabriel S Pacyniak 
Subject: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

Dear Acting Assistant Administrator McCabe, 

Please accept on behalf of environmental agency officials from 14 states the attached letter 
requesting additional information and assistance from EPA related to the Clean Power Plan. 

In this letter, state leaders request that EPA provide a final model rule, guidance on the Clean 
Energy Incentive Program, and other information and assistance in a way that is respectful of the 
stay of the Clean Power Plan. This information will help states prudently plan for and implement 
a variety of state and federal obligations. 

The signees are from the states of California, Colorado, Connecticut, Delaware, Maryland, 
Massachusetts, Minnesota, New Hampshire, New York, Oregon, Rhode Island, Vermont, 
Virginia, and Washington. 
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The Georgetown Climate Center helped facilitate this letter. 

Thank you for your support of-- and engagement with- states throughout this process, and 
please let us know if you have any questions. 

All best, 

Vicki 

ED_ 000948 _ 0001 0566-00004 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; 
Allen, Laura[AIIen.Laura@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov] 
From: Harrison, Melissa 
Sent: Thur 4/28/2016 8:00:58 PM 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from EPA 

lVI o1o 11e i---P~;~~~~-~--c~i-i/·~-~~i·l·-·1 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

From: Goffman, Joseph 
Sent: Thursday, April28, 2016 4:01 PM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Harrison, Melissa 
<Harrison.Melissa@epa.gov>; Allen, Laura <Allen.Laura@epa.gov> 
Cc: McCabe, Janet <McCabe.Janet@epa.gov> 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

From: Drinkard, Andrea 
Sent: Thursday, April28, 2016 3:59PM 
To: Harrison, Melissa Allen, Laura 
Cc: McCabe, Janet Goffman, Joseph 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from 
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EPA 

From: Harrison, Melissa 
Sent: Thursday, April28, 2016 3:58PM 
To: Drinkard, Andrea Allen, Laura 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

Mobile f·p~~~~-~-~-~--C~-~~~~-~-~-jj-·1 
i ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: Drinkard, Andrea 
Sent: Thursday, April28, 2016 3:31PM 
To: Harrison, Melissa Allen, Laura ::::A!lGJ:L.Lfiill1t(fJ~~~iQY 
Subject: FW: Letter from 14 States Requesting Additional CPP Information and Assistance 
from EPA 

ED_ 000948 _ 0001 0567-00002 
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From: Vicki Arroyo L="'~=-'-''=-'-'"+-''c"=~~~""'""=~-'-'=~=~ 
Sent: Thursday, April28, 2016 3:30PM 
To: McCabe, Janet 
Cc: Goffman, Joseph ::::~Q11r!:illr11~:PJl(flli:PJ!ZQ"Y• 
Drinkard, Andrea 
Gabriel S Pacyniak 
Subject: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

Dear Acting Assistant Administrator McCabe, 

Please accept on behalf of environmental agency officials from 14 states the attached letter 
requesting additional information and assistance from EPA related to the Clean Power Plan. 

In this letter, state leaders request that EPA provide a final model rule, guidance on the Clean 
Energy Incentive Program, and other information and assistance in a way that is respectful of the 
stay of the Clean Power Plan. This information will help states prudently plan for and implement 
a variety of state and federal obligations. 

The signees are from the states of California, Colorado, Connecticut, Delaware, Maryland, 
Massachusetts, Minnesota, New Hampshire, New York, Oregon, Rhode Island, Vermont, 
Virginia, and Washington. 

The Georgetown Climate Center helped facilitate this letter. 

Thank you for your support of-- and engagement with- states throughout this process, and 
please let us know if you have any questions. 

All best, 

ED_ 000948 _ 0001 0567-00003 
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Vicki 
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To: 
Cc: 
From: 

Harrison, Melissa[Harrison .Melissa@epa.gov]; Allen, Laura[ Allen .Laura@epa .gov] 
McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea 

Sent: Thur 4/28/2016 7:59:06 PM 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from EPA 

From: Harrison, Melissa 
Sent: Thursday, April28, 2016 3:58PM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Allen, Laura <Allen.Laura@epa.gov> 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~ 

IVIOIDIIe i Personal Cell/email i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

From: Drinkard, Andrea 
Sent: Thursday, April28, 2016 3:31PM 
To: Harrison, Melissa Allen, Laura 
Subject: FW: Letter from 14 States Requesting Additional CPP Information and Assistance 
from EPA 
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From: Vicki Arroyo L="'~=-'-''=-'-'"+-''c"=~~~""'""=~-'-'=~=~ 
Sent: Thursday, April28, 2016 3:30PM 
To: McCabe, Janet 
Cc: Goffman, Joseph ::::~Q11r!:illr11~:PJl(flli:PJ!ZQ"Y• 
Drinkard, Andrea 
Gabriel S Pacyniak 
Subject: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

Dear Acting Assistant Administrator McCabe, 

Please accept on behalf of environmental agency officials from 14 states the attached letter 
requesting additional information and assistance from EPA related to the Clean Power Plan. 

In this letter, state leaders request that EPA provide a final model rule, guidance on the Clean 
Energy Incentive Program, and other information and assistance in a way that is respectful of the 
stay of the Clean Power Plan. This information will help states prudently plan for and implement 
a variety of state and federal obligations. 

The signees are from the states of California, Colorado, Connecticut, Delaware, Maryland, 
Massachusetts, Minnesota, New Hampshire, New York, Oregon, Rhode Island, Vermont, 
Virginia, and Washington. 

The Georgetown Climate Center helped facilitate this letter. 

Thank you for your support of-- and engagement with- states throughout this process, and 
please let us know if you have any questions. 

All best, 

ED_ 000948 _ 0001 0568-00002 
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Vicki 

ED_ 000948 _ 0001 0568-00003 



FOIA EPA-HQ-2016-009655 

To: 
Cc: 
From: 
Sent: 
Subject: 

McCabe, Janet[McCabe.Janet@epa.gov] 
Goffman, Joseph[Goffman.Joseph@epa.gov] 
Kornylak, Vera S. 
Thur 4/28/2016 7:50:13 PM 
RE: Letter 

From: McCabe, Janet 
Sent: Thursday, April28, 2016 3:48PM 
To: Komylak, VeraS. <Komylak.Vera@epa.gov> 
Cc: Goffman, Joseph <Goffman.Joseph@epa.gov> 
Subject: FW: Letter from 14 States Requesting Additional CPP Information and Assistance 
from EPA 

From: Vicki Arroyo L~,~==~'+-''--~~~~-~=-'-~=~ 
Sent: Thursday, April28, 2016 3:30PM 
To: McCabe, Janet 
Cc: Goffman, Joseph 
Drinkard, Andrea 
Gabriel S Pacyniak 
Subject: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

Dear Acting Assistant Administrator McCabe, 

ED_ 000948 _ 0001 0569-00001 
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Please accept on behalf of environmental agency officials from 14 states the attached letter 
requesting additional information and assistance from EPA related to the Clean Power Plan. 

In this letter, state leaders request that EPA provide a final model rule, guidance on the Clean 
Energy Incentive Program, and other information and assistance in a way that is respectful of the 
stay of the Clean Power Plan. This information will help states prudently plan for and implement 
a variety of state and federal obligations. 

The signees are from the states of California, Colorado, Connecticut, Delaware, Maryland, 
Massachusetts, Minnesota, New Hampshire, New York, Oregon, Rhode Island, Vermont, 
Virginia, and Washington. 

The Georgetown Climate Center helped facilitate this letter. 

Thank you for your support of-- and engagement with- states throughout this process, and 
please let us know if you have any questions. 

All best, 

Vicki 

ED_ 000948 _ 0001 0569-00002 
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To: 
Cc: 
From: 
Sent: 

Kornylak, Vera S.[Kornylak.Vera@epa.gov] 
Goffman, Joseph[Goffman.Joseph@epa.gov] 
McCabe, Janet 
Thur 4/28/2016 7:47:52 PM 

Subject: FW: Letter from 14 States Requesting Additional CPP Information and Assistance from EPA 

From: Vicki Arroyo [ mailto:arroyo@law.georgetown.edu] 
Sent: Thursday, April28, 2016 3:30PM 
To: McCabe, Janet <McCabe.Janet@epa.gov> 
Cc: Goffman, Joseph <Goffman.Joseph@epa.gov>; Rupp, Mark <Rupp.Mark@epa.gov>; 
Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Kathryn A. Zyla <zyla@law.georgetown.edu>; 
Gabriel S Pacyniak <Pacyniak@law.georgetown.edu> 
Subject: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

Dear Acting Assistant Administrator McCabe, 

Please accept on behalf of environmental agency officials from 14 states the attached letter 
requesting additional information and assistance from EPA related to the Clean Power Plan. 

In this letter, state leaders request that EPA provide a final model rule, guidance on the Clean 
Energy Incentive Program, and other information and assistance in a way that is respectful of the 
stay of the Clean Power Plan. This information will help states prudently plan for and implement 
a variety of state and federal obligations. 

The signees are from the states of California, Colorado, Connecticut, Delaware, Maryland, 
Massachusetts, Minnesota, New Hampshire, New York, Oregon, Rhode Island, Vermont, 
Virginia, and Washington. 

The Georgetown Climate Center helped facilitate this letter. 

ED _000948_0001 0570-00001 
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Thank you for your support of-- and engagement with- states throughout this process, and 
please let us know if you have any questions. 

All best, 

Vicki 

ED _000948_0001 0570-00002 
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To: Vicki Arroyo[arroyo@law.georgetown.edu] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Rupp, Mark[Rupp.Mark@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov]; Kathryn A. Zyla[zyla@law.georgetown.edu]; GabrielS 
Pacyniak[Pacyniak@law.georgetown.edu] 
From: McCabe, Janet 
Sent: Thur 4/28/2016 7:45:12 PM 
Subject: RE: Letter from 14 States Requesting Additional CPP Information and Assistance from EPA 

From: Vicki Arroyo [ mailto:arroyo@law.georgetown.edu] 
Sent: Thursday, April28, 2016 3:30PM 
To: McCabe, Janet <McCabe.Janet@epa.gov> 
Cc: Goffman, Joseph <Goffman.Joseph@epa.gov>; Rupp, Mark <Rupp.Mark@epa.gov>; 
Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Kathryn A. Zyla <zyla@law.georgetown.edu>; 
Gabriel S Pacyniak <Pacyniak@law.georgetown.edu> 
Subject: Letter from 14 States Requesting Additional CPP Information and Assistance from 
EPA 

Dear Acting Assistant Administrator McCabe, 

Please accept on behalf of environmental agency officials from 14 states the attached letter 
requesting additional information and assistance from EPA related to the Clean Power Plan. 

In this letter, state leaders request that EPA provide a final model rule, guidance on the Clean 
Energy Incentive Program, and other information and assistance in a way that is respectfui of the 
stay of the Clean Power Plan. This information will help states prudently plan for and implement 
a variety of state and federal obligations. 

The signees are from the states of California, Colorado, Connecticut, Delaware, Maryland, 
Massachusetts, Minnesota, New Hampshire, New York, Oregon, Rhode Island, Vermont, 
Virginia, and Washington. 

The Georgetown Climate Center helped facilitate this letter. 

ED_000948_00010572-00001 
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Thank you for your support of-- and engagement with- states throughout this process, and 
please let us know if you have any questions. 

All best, 

Vicki 

ED_000948_00010572-00002 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Rosenberg, Julie[Rosenberg.Julie@epa.gov]; 
Kornylak, Vera S.[Kornylak.Vera@epa.gov]; Cook-Shyovitz, Becky[Cook-Shyovitz.Becky@epa.gov]; 
Bowles, Jack[Bowles.Jack@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Schmidt, 
Lorie[Schmidt.Lorie@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov]; Culligan, 
Kevin[Culligan.Kevin@epa.gov] 
From: Rupp, Mark 
Sent: Thur 4/28/2016 12:59:38 PM 
Subject: ADDENDUM: RE: State Laws and CPP 

From: Rupp, Mark 
Sent: Thursday, April28, 2016 8:31 AM 
To: McCabe, Janet <McCabe.Janet@epa.gov> 
Cc: Goffman, Joseph <Goffman.Joseph@epa.gov>; Rosenberg, Julie 
<Rosenberg.Julie@epa.gov>; Komylak, VeraS. <Komylak.Vera@epa.gov>; Cook-Shyovitz, 
Becky <Cook-Shyovitz.Becky@epa.gov>; Jack Bowles <Bowles.Jack@epa.gov>; Dunham, 
Sarah <Dunham.Sarah@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Stewart, 
Lori <Stewart.Lori@epa.gov>; Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Reid Harvey 
(Harvey .Reid@epa.gov) <Harvey .Reid@epa.gov>; Culligan, Kevin <Culligan.Kevin@epa.gov> 
Subject: State Laws and CPP 

Janet: Before we were so rudely interrupted by the alarm(!), you'd asked how many 
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states had legislation related to the Clean Power Plan. I'd said somewhere between 5-
1 0. The answer is 1 0: 

AZ; AR; IL; KS; MN; MO; NE; ND; TN; and WV. (Several bills introduced this session in 
other states like MS, FL, NC, SC, etc. I believe they didn't make it to final passage 
before sessions ended, but Becky and I will double-check.) 

One can add an eleventh: WY insofar as a provision in the state's budget, prohibits 
Todd's shop from using state funds to develop a plan while the stay is in place (but does 
allow for attending meetings and working to stay informed). 

As you know, the laws run the gamut on studies; bringing before relevant legislative 
committees; etc. (Minnesota's law would have had Stine's agency submit a draft plan to 
energy/environment committees by March 15, 2016!) 

Briefly discussed yesterday in relation to the consultant's report on WV, WV's law from 
last year (requiring studies and submission through legislature) was amended this year 
to clarify the state could adopt a mass-based or rate-based state plan. 

Mark 

MarkW. Rupp 

Deputy i\ssociate i\dministrator for Intergovernmental Relations 

Office of Congressional and Intergovernmental Relations 

U.S. Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

(202) 564-6074 (0) 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, , 

! Personal Cell/email ! 
i i 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Rosenberg, Julie[Rosenberg.Julie@epa.gov]; 
Kornylak, Vera S.[Kornylak.Vera@epa.gov]; Cook-Shyovitz, Becky[Cook-Shyovitz.Becky@epa.gov]; 
Bowles, Jack[Bowles.Jack@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Schmidt, 
Lorie[Schmidt.Lorie@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov]; Culligan, 
Kevin[Culligan.Kevin@epa.gov] 
From: Rupp, Mark 
Sent: Thur 4/28/2016 12:31:23 PM 
Subject: State Laws and CPP 

Janet: Before we were so rudely interrupted by the alarm(!), you'd asked how many 
states had legislation related to the Clean Power Plan. I'd said somewhere between 5-
1 0. The answer is 1 0: 

AZ; AR; IL; KS; MN; MO; NE; ND; TN; and WV. (Several bills introduced this session in 
other states like MS, FL, NC, SC, etc. I believe they didn't make it to final passage 
before sessions ended, but Becky and I will double-check.) 

One can add an eleventh: WY insofar as a provision in the state's budget, prohibits 
Todd's shop from using state funds to develop a plan while the stay is in place (but does 
allow for attending meetings and working to stay informed). 

As you know, the laws run the gamut on studies; bringing before relevant legislative 
committees; etc. (Minnesota's law would have had Stine's agency submit a draft plan to 
energy/environment committees by March 15, 2016!) 

Briefly discussed yesterday in relation to the consultant's report on WV, WV's law from 
last year (requiring studies and submission through legislature) was amended this year 
to clarify the state could adopt a mass-based or rate-based state plan. 

Mark 

MarkW. Rupp 

Deputy Associate Administrator for Intergovernmental Relations 

Office of Congressional and Intergovernmental Relations 

ED_ 000948 _ 0001 0635-00001 
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U.S. Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

(202) 564-6074 (0) 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

!-.~~-~~-~-~-~-~--~~~!.~~~-~i_l_.i 
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To: Goffman, Joseph[Goffman .Joseph@epa.gov] 
Cc: 
From: 

Niebling, William[Niebling.William@epa.gov]; Bailey, KevinJ[Bailey.KevinJ@epa.gov] 
Lewis, Josh 

Sent: Wed 4/27/2016 12:19:35 PM 
Subject: North Dakota event next Tuesday May 3rd 

Joe, 

Attached is the agenda for the ND Rural Coops meeting- you'll see you're on the agenda for 45 
mins, from 2:15 -3. The tentative plan is for you to give a CPP update for 10-15 minutes and 
then answer questions. Though the focus is CPP, I could see them asking about methane and 
other OAR rules too during the Q/A. 

Not Kesponsive 
Additional background (from an older Liam email): The North Dakota Association of Rural 
Electric Cooperatives (NDaREC) is holding a legislative conference in Washington, DC on 3 
May 2016. They expect to have 25-30 North Dakotans at the conference, with a handful of 
Washington based folks from NRECA and a few other like-minded groups to the state 
organization. They generally want to hear mostly about CPP, what they should be thinking about 
while the stay is in place, what work EPA is doing while the stay remains in place- and take 
some questions/concerns from the group. 

Josh Lewis 

EPA/Office of Congressional Affairs 

Office: 202 564 2095 
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~ 

i i 
Cell:~ Personal Cell/email ! 

! i 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~ 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Moss, Jacob[Moss.Jacob@epa.gov]; tnedwick@nhtinc.org[tnedwick@nhtinc.org]; Ethan 
Handelman[ehandelman@nhc.org]; Atkinson, Emily[Atkinson.Emily@epa.gov] 
From: Shahyd, Khalil 
Sent: Thur 4/21/2016 3:09:50 PM 
Subject: RE: Meeting request with Affordable Housing Working Group 

From: Goffman, Joseph [mailto:Goffman.Joseph@epa.gov] 
Sent: Thursday, April 21, 2016 10:57 AM 
To: Shahyd, Khalil 
Cc: Moss, Jacob; tnedwick@nhtinc.org; Ethan Handelman; Atkinson, Emily 
Subject: RE: Meeting request with Affordable Housing Working Group 

ED_ 000948 _ 0001 0709-00001 
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Browne, Cynthia 

!n§~1Q@Jom~~g; Ethan Handelman 

Subject: Meeting request with Affordable Housing Working Group 

ED_000948_00010709-00002 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman .Joseph@epa.gov] 
Atkinson, Emily 
Thur 4/21/2016 3:12:08 PM 
RE: Meeting request with Affordable Housing Working Group 

Is this a Janet meeting to or just you? 

How long would you like to meet with them and what staff should be included on the invite? 

From: Goffman, Joseph 
Sent: Thursday, April21, 2016 10:57 AM 
To: Shahyd, Khalil <kshahyd@nrdc.org> 
Cc: Moss, Jacob <Moss.Jacob@epa.gov>; tnedwick@nhtinc.org; Ethan Handelman 
<ehandelman@nhc.org>; Atkinson, Emily <Atkinson.Emily@epa.gov> 
Subject: RE: Meeting request with Affordable Housing Working Group 

From : Sh ahyd, Kha IiI Ltlli!illi;ds§!@!}YQ_@lJ[ill;:Jmg] 
Sent: Thursday, April21, 2016 10:16 AM 
To: Goffman, Joseph <§Qf!Ja:@!l:J~m!J@~Lillri_-; Browne, Cynthia 

Subject: Meeting request with Affordable Housing Working Group 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Browne, Cynthia[Browne.Cynthia@epa.gov] 
Cc: Moss, Jacob[Moss.Jacob@epa.gov]; tnedwick@nhtinc.org[tnedwick@nhtinc.org]; Ethan 
Handelman[ehandelman@nhc.org] 
From: Shahyd, Khalil 
Sent: Thur 4/21/2016 2:16:06 PM 
Subject: Meeting request with Affordable Housing Working Group 

ED_000948_00010711-00001 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Office of 

Goffman, Joseph[Goffman .Joseph@epa.gov] 
Niebling, William[Niebling.William@epa.gov] 
Lubetsky, Jonathan 
Tue 4/12/2016 7:57:44 PM 
FW: Budget Hearing Prep Remaining Docs 

EPA I Office of and Radiation 

202.564.3166 

Learn the Clean 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cruden, John (ENRD) 
Tue 4/12/2016 3:16:53 PM 
Automatic reply: Effect of the Supreme Court's Clean Power Plan Stay 

Thankyou for your message. I am out of the office through Tuesday evening. For immediate assistance, please call ENRD central 
office at 202 514 2701. 

ED_ 000948 _ 0001 0833-00001 
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To: McCabe, Janet[McCabe .Janet@epa. gov]; Banister, Beverly[Ban ister. Beverly@epa .gov]; 
Goffman, Joseph[Goffman.Joseph@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Shaw, 
Betsy[Shaw.Betsy@epa.gov] 
Cc: Millett, John[Millett.John@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Dennis, 
Allison[Dennis.AIIison@epa.gov]; Cyran, Carissa[Cyran.Carissa@epa.gov] 
From: Stewart, Lori 
Sent: Fri 4/8/2016 9:58:32 PM 
Subject: Draft Hot List 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

l_ ___________________________________________________________ ~-~~-----~-~-~-.P-~-~-~-~-~-~----·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-___j 

OAR HotList 

Week of April 11, 2016 

Clean Power Plan - As I said last week, we didn't have many CPP-focused public meeting. 
For the most part, the meetings that we did have last week are covered in other parts of this hot 
list, so for this week's CPP blurb I'll focus on what's coming down the pike next week. I'll be at 
ECOS on Monday and Tuesday and will be participating in an air committee session focused on 
ozone and regional haze. I'm sure there will be a few questions on the Clean Power Plan- there 
always are. A vi will be doing a panel with Martha Rudolph and Todd Parfitt on the stay on 
Tuesday and I will be attending the session. On Wednesday, Joe will be meeting with the 
National Climate Coalition to discuss GHG regulatory issues. And on Thursday, Joe will be 
traveling to Chicago to participate in the MSEER and PJM state meetings. On Friday Joe will 
also meet with Sierra Club on CPP implementation issues. 

Not Responsive 
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Not Responsive 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
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Not Responsive 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
ED_000948_00010842-00003 
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To: Rupp, Mark[Rupp.Mark@epa.gov]; Aguirre, Amanda[Aguirre.Amanda@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Dunham, Sarah[Dunham.Sarah@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov]; Culligan, 
Kevin[Culligan.Kevin@epa.gov]; Knapp, Kristien[Knapp.Kristien@epa.gov]; Ragland, 
Micah[Ragland .Micah@epa.gov] 
From: Enobakhare, Rosemary 
Sent: Fri 4/8/2016 4:48:04 PM 
Subject: Re: Foundations on Thursday 

Looping in Amanda from our team who will cover this meeting with the foundations. Micah will 
be in Flint and I will be in NYC prepping for the Administrator's trip to the city on Friday. 

Sent from my iPhone 

On Apr 8, 2016, at 12:43 PM, "Rupp, Mark" wrote: 

Janet and Joe. 

Chatted with Kathleen about next week's meeting on Thursday that should now be 
on your calendar, Janet. Sorry Joe (Chicago) and I (ECOS) won't be there but, 
Janet, you and the Administrator will be all they could ever want! ('Though, I may 
suggest that A vi and/or Lorie attend and welcome your thoughts. Sarah and others 
may also want to attend. Micah/Rosemary, not sure if you'll be in Flint or where.) 

We requested this meeting to thank folks for all that they have done ... and ask that 
they redouble efforts to continue to support states (and locals) on climate activities. 

The main topics they will want to raise/discuss, as represented to me from the 
organizer (and all of which the Administrator and Janet can get animated about): 

1. Clean Power Plan. How can they be helpful during the stay. What state work 
is important to support and any particular states. 

Not Responsive 
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Not Responsive 

Mark 
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To: Niebling, William[Niebling.William@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Jordan, Deborah[Jordan.Deborah@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Shaw, 
Betsy[Shaw.Betsy@epa.gov] 
From: McCabe, Janet 
Sent: Fri 12/4/2015 12:04:50 AM 
Subject: RE: Draft shout out 

From: Niebling, William 
Sent: Thursday, December 03, 2015 7:03PM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov> 
Cc: McCabe, Janet <McCabe.Janet@epa.gov>; Jordan, Deborah <Jordan.Deborah@epa.gov>; 
Stewart, Lori <Stewart.Lori@epa.gov>; Shaw, Betsy <Shaw.Betsy@epa.gov> 
Subject: Re: Draft shout out 

I think the OGC effort has been greater than just ARLO attorneys (e.g. Todd's declaration) 
although ARLO undoubtedly has the lion's share of the sleep deprivation. No other comments 
from me. 

On Dec 3, 2015, at 6:56PM, Goffman, Joseph 

From: McCabe, Janet 
Sent: Thursday, December 03,2015 6:15PM 
To: Jordan, Deborah 
Goffman, Joseph 

Subject: Draft shout out 

wrote: 

Stewart, Lori <~"1~"''Y.f''rrrLl&r:ililW@lillY· 
Niebling, William 

Not Responsive 
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thanks 

Dear Colleagues, 

There have been so many great accomplishments across OAR recently that it's hard to keep 
up with them all in a weekly shout out, but I would be remiss ifi didn't circle back and 
thank a truly "exceptional" team from OAQPS, OGC and the Regional Offices. Plus, there 
are a couple of other items to mention this week, so be sure to read all the way to the end! 

Not Responsive 

OK, I promised some other news too .... 

ED_ 000948 _ 00012597-00002 
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Not Responsive 
-------------------------------------------------·------------------------------------------------------

! Not Responsive !And today, our lawyers also filed our 
'-opposl"t1o1i.to-tiie-·motl"ons._fo._sta§-the-Cfeaii-·P-ower Plan. Many thanks to our ARLO 
colleagues, DOJ attorneys and the many OAR [any reigons?] staff who have been working 
solidly to make the best possible case on the rule's behalf. 

Not Responsive 
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Not Responsive 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; 
Stewart, Lori[Stewart. Lori@epa .gov]; Shaw, Betsy[Shaw. Betsy@epa.gov] 
From: Niebling, William 
Sent: Fri 12/4/2015 12:03:29 AM 
Subject: Re: Draft shout out 

I think the OGC effort has been greater than just ARLO attorneys (e.g. Todd's declaration) 
although ARLO undoubtedly has the lion's share of the sleep deprivation. No other comments 
from me. 

On Dec 3, 2015, at 6:56PM, GotTman, Joseph wrote: 

From: McCabe, Janet 
Sent: Thursday, December 03,2015 6:15PM 
To: Jordan, Deborah Stewart, Lori <~"lSt":Y''Yfr'li:rL'=&!JJ.!r~~QY::: 
Goffman, Joseph ::::!J._IQ11Jl!li!_!ll:~lill'[f!JS~£QY Niebling, William 

Subject: Draft shout out 

Not Responsive 

Dear Colleagues, 

ED_ 000948 _ 00012598-00001 
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There have been so many great accomplishments across OAR recently that it's hard to keep 
up with them all in a weekly shout out, but I would be remiss ifi didn't circle back and 
thank a truly "exceptional" team from OAQPS, OGC and the Regional Offices. Plus, there 
are a couple of other items to mention this week, so be sure to read all the way to the end! 

Not Resoonsive • 

OK, I promised some other news too .... 

Not Responsive 
~ ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-,-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

l.-·-·-·-·-·-·-·-·-·-·-·-·-·---.J~~?._t __ ~-~-~.P..~~:;~_y_':·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j And today, our lawyers also filed our 
opposition to the motions to stay the Clean Power Plan. Many thanks to our ARLO 
colleagues, DOJ attorneys and the many OAR [any reigons?] staff who have been working 
solidly to make the best possible case on the rule's behalf. 

Not Responsive 
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Not Responsive 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
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To: Garbow, Avi[Garbow.Avi@epa.gov]; Hoffman, Howard[hoffman.howard@epa.gov]; Gottman, 
Joseph[Goffman.Joseph@epa.gov]; Marks, Teresa[Marks.Teresa@epa.gov]; Harvey, 
Reid[Harvey. Reid@epa.gov]; CuI ligan, Kevin[Cu I ligan. Kevin@epa.gov]; Shenkman, 
Ethan[Shenkman.Ethan@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Page, Steve[Page.Steve@epa.gov]; Koerber, 
Mike[Koerber.Mike@epa.gov] 
Cc: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Vijayan, 
Abi[Vijayan.Abi@epa.gov]; Odendahl, Steve[Odendahi.Steve@epa.gov]; Marks, 
Matthew[Marks.Matthew@epa.gov]; Pilchen, Zach[Pilchen.Zach@epa.gov]; Jordan, 
Scott[Jordan.Scott@epa.gov]; Roder, Aileen[Roder.Aileen@epa.gov]; Schramm, 
Daniei[Schramm.Daniel@epa.gov] 
From: McCabe, Janet 
Sent: Thur 12/3/2015 11:16:27 PM 
Subject: RE: CPP Stay Opposition filing 

From: Garb ow, A vi 
Sent: Thursday, December 03,2015 6:10PM 
To: Hoffman, Hovvard <hoffman.hovvard@epa.govr>; I\1cCabe, Janet 
<McCabe.Janet@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov>; Marks, Teresa 
<Marks.Teresa@epa.gov>; Harvey, Reid <Harvey.Reid@epa.gov>; Culligan, Kevin 
<Culligan.Kevin@epa.gov>; Shenkman, Ethan <Shenkman.Ethan@epa.gov>; Tsirigotis, Peter 
<Tsirigotis.Peter@epa.gov> 
Cc: Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Zenick, Elliott <Zenick.Elliott@epa.gov>; 
Vijayan, Abi <Vijayan.Abi@epa.gov>; Odendahl, Steve <Odendahl.Steve@epa.gov>; Marks, 
Matthew <Marks.Matthew@epa.gov>; Pilchen, Zach <Pilchen.Zach@epa.gov>; Jordan, Scott 
<Jordan.Scott@epa.gov>; Roder, Aileen <Roder.Aileen@epa.gov>; Schramm, Daniel 
<Schramm.Daniel@epa.gov> 
Subject: RE: CPP Stay Opposition filing 

ED_ 000948 _ 00012600-00001 
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From: Hoffman, Howard 
Sent: Thursday, December 03, 2015 5:57PM 
To: McCabe, Janet 
Marks, Teresa 
Kevin 

Subject: CPP Stay Opposition filing 

Attached is our opposition to the stay of the CPP, which DOJ filed today. This includes the 87-
page brief and the declarations by Janet McCabe, Teresa Marks, Reid Harvey and Kevin 
Culligan, along with ones by Ambassador Todd Stem and Dr. Chris Field (Stanford climate 
scientist). 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)! Personal Cell/email !Room 7415 
W J C-North '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·; 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 
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To: Hoffman, Howard[hoffman.howard@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; 
Gottman, Joseph[Goffman.Joseph@epa.gov]; Marks, Teresa[Marks.Teresa@epa.gov]; Harvey, 
Reid[Harvey. Reid@epa.gov]; CuI ligan, Kevin[Cu I ligan. Kevin@epa.gov]; Shenkman, 
Ethan[Shenkman.Ethan@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov] 
Cc: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Vijayan, 
Abi[Vijayan.Abi@epa.gov]; Odendahl, Steve[Odendahi.Steve@epa.gov]; Marks, 
Matthew[Marks.Matthew@epa.gov]; Pilchen, Zach[Pilchen.Zach@epa.gov]; Jordan, 
Scott[Jordan.Scott@epa.gov]; Roder, Aileen[Roder.Aileen@epa.gov]; Schramm, 
Daniei[Schramm.Daniel@epa.gov] 
From: Garbow, A vi 
Sent: Thur 12/3/2015 11 :09:40 PM 
Subject: RE: CPP Stay Opposition filing 

From: Hoffman, Howard 
Sent: Thursday, December 03, 2015 5:57PM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov>; 
Marks, Teresa <Marks.Teresa@epa.gov>; Harvey, Reid <Harvey.Reid@epa.gov>; Culligan, 
Kevin <Culligan.Kevin@epa.gov>; Garb ow, A vi <Garbow.A vi@epa.gov>; Shenkman, Ethan 
<Shenkman.Ethan@epa.gov>; Tsirigotis, Peter <Tsirigotis.Peter@epa.gov> 
Cc: Schmidt, Lorie <Schmidt.Lorie@epa.gov>; Zenick, Elliott <Zenick.Elliott@epa.gov>; 
Vijayan, Abi <Vijayan.Abi@epa.gov>; Odendahl, Steve <Odendahl.Steve@epa.gov>; Marks, 
Matthew <Marks.Matthew@epa.gov>; Pilchen, Zach <Pilchen.Zach@epa.gov>; Jordan, Scott 
<Jordan.Scott@epa.gov>; Roder, Aileen <Roder.Aileen@epa.gov>; Schramm, Daniel 
<Schramm.Daniel@epa.gov> 
Subject: CPP Stay Opposition filing 
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Attached is our opposition to the stay of the CPP, which DOJ filed today. This includes the 87-
page brief and the declarations by Janet McCabe, Teresa Marks, Reid Harvey and Kevin 
Culligan, along with ones by Ambassador Todd Stem and Dr. Chris Field (Stanford climate 
scientist). 

----------------------
Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)! Personal Cell/email !Room 7415 
W J C-North ~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Marks, Teresa[Marks.Teresa@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov]; Culligan, 
Kevin[Culligan.Kevin@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov]; Shenkman, 
Ethan[Shenkman.Ethan@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov] 
Cc: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Vijayan, 
Abi[Vijayan.Abi@epa.gov]; Odendahl, Steve[Odendahi.Steve@epa.gov]; Marks, 
Matthew[Marks.Matthew@epa.gov]; Pilchen, Zach[Pilchen.Zach@epa.gov]; Jordan, 
Scott[Jordan.Scott@epa.gov]; Roder, Aileen[Roder.Aileen@epa.gov]; Schramm, 
Daniei[Schramm.Daniel@epa.gov] 
From: Hoffman, Howard 
Sent: Thur 12/3/2015 10:57:16 PM 
Subject: CPP Stay Opposition filing 

Attached is our opposition to the stay of the CPP, which DOJ filed today. This includes the 87-
page brief and the declarations by Janet McCabe, Teresa Marks, Reid Harvey and Kevin 
Culligan, along with ones by Ambassador Todd Stem and Dr. Chris Field (Stanford climate 
scientist). 

~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)! Personal Cell/email !Room 7415 
W J C-North :.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 
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OAR Hot List 

Week of December 7, 2015 

Clean Power Plan: This week staff from OAP and OAQPS met with a group of investors 

organized by UBS. We also held our last two outreach calls on the CEIP program. Joe delivered 

the opening remarks on the State, Local and Tribal call and I delivered the opening remarks on 

the general attendance call on Tuesday. Joe had a good trip to Salt Lake City to meet with the 

Western Electricity Coordinating Council board meeting. He reported that the meeting went 

well and that we're still getting credit for the extensive outreach that we did before the rule 

was finalized as well as the engagement that we've been doing since. On Thursday we had a 

productive meeting with the Navajo Nation on the CPP. 

Not Responsive 
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Not Responsive 
Court Actions: This week has been a big one for defending legal challenges to OAR rules. 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i i 

I Not Responsive I 
!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.! 

::~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~H~(~~~£~:~:~~~~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~J And 
yesterday, our lawyers filed our opposition to the motions to stay the Clean Power Plan. 
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To: 
From: 

McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Hedman, Susan 

Sent: 
Subject: 

Wed 12/2/2015 5:33:55 PM 
Re: Clean Power Plan - FYI 

Interesting presentation by the Wisconsin AG's office at the CPP seminar this morning in 
Milwaukee. Very heavy focus on arguments that CCS is not "adequately demonstrated" and that 
regulation under Sec 112 precludes regulation under Sec 111. Sounds like Wisconsin is 
unlikely to do any work to develop a plan until there's a ruling on the motion to stay. 

Sent from my iPhone 

wrote: 

Why Wisconsin is suing the EPA 

By Brad Schimel, Wisconsin attorney general. 

As a strong supporter of capitalism and the free market, certainly I don't begrudge 
former New York Mayor Michael Bloomberg his billions of dollars. I do find it ironic, 
though, that a man who fuels a private jet and heats his penthouse advocates for 
federal regulation that will significantly raise electricity rates and kill jobs in 
Wisconsin. In fact, it will be low income and older citizens on fixed incomes who will 
be hit the hardest. 

Bloomberg recently began spending $10 million in TV ads against the attorneys 
general in Wisconsin, Michigan, Missouri and Florida, for fighting the Environmental 
Protection Agency's unlawful "Clean Power Plan." 

Two lawsuits challenging different parts of the plan have been brought by 25 states 
and state agencies. The states are seeking to invalidate the rule, which effectively 
allows EPA to set state energy policy by manipulating the electricity market and 
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controlling the electric grid, a role previously reserved for state regulators. The rule 
is an illegal expansion of EPA's authority, beyond what is permitted by the Clean Air 
Act. The EPA is attempting to set energy policy for the states. 

As one of the top manufacturing states in the country, Wisconsin has much to lose 
if the Obama administration succeeds in its plan to destroy the viability of clean
coal electric generation. Manufacturing jobs in our state depends on affordable and 
reliable electric power. Because of the degree to which our state economies rely on 
manufacturing jobs, we will be disproportionately affected by the president's so
called "Clean Power Plan." 

The Public Service Commission of Wisconsin estimates that costs to comply with 
the rule could be as high as $13 billion. What Bloomberg and the Obama 
administration do not want Americans to know is that those costs will be borne by 
homeowners and employers. The costs of the EPA rule will threaten our most 
reliable energy source and damage our ability to provide affordable energy to our 
citizens and manufacturing-based economy. 

To make matters worse, the Obama EPA rule gives Wisconsin no credit for the $11 
billion already invested to reduce carbon dioxide emissions since 2000. Wisconsin 
utilities are regulated by the Public Service Commission, which incentivizes them to 
improve and maintain fleets that are more efficient and produce lower emissions. 
As a result, over the past two decades, our utilities have closed many older coal
burning plants and have replaced them with some of the newest, most efficient and 
environmentally responsible coal-fired plants in the nation. 

We take pride in the fact that we have been able to maintain a reliable base of 
electric generation while simultaneously reducing emissions. By the way, the costs 
for those improvements also already have been borne by consumers. But it will all 
be for naught if the Obama administration has its way. 

We in Wisconsin have been and continue to be responsible environmental 
stewards while also protecting jobs. It is unfortunate, then, to see that our early, 
aggressive and measurable actions to reduce carbon dioxide emissions are largely 
ignored by the EPA. In fact, rather than recognizing and rewarding our leadership, 
the Clean Power Plan seriously penalizes Wisconsin relative to some other states 
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that have taken little to no action on renewable energy, energy efficiency and 
traditional "inside the fence line" controls. 

Instead of wasting his money on these dishonest and deceptive attack ads, 
Bloomberg should consider allocating those millions to a trust fund to help families 
in Wisconsin with lower or fixed incomes that stand to be harmed by drastically 
higher energy prices if the coalition of Republican and Democrat state attorneys 
general do not succeed in their challenge to the EPA's edict. 

This is not a discussion reserved for Wisconsin or even the United States alone. 
Not only will the EPA rule cause the U.S. to lose jobs to countries such as China 
and India, but the repercussions of the EPA rule actually may result in increased 
global carbon dioxide emissions. If American manufacturing jobs move to China 
and India, both of which rely heavily on uncontrolled coal-fired plants, there is a real 
potential that carbon dioxide emissions, along with emissions that actually do 
qualify as "pollution" under the Clean Air Act, will increase globally. 

Even Bloomberg's billions will not be able to undo that damage to our planet and to 
America's economy. 

wrote: 
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From: Rupp, Mark 
Sent: Friday, November 27, 2015 1:58PM 
To: Schramm, Daniel ::::~mrill!!!!hi1J!!::l_li;i{g~fh£QY 

Subject: RE: Clean Power Plan question 

From: Schramm, Daniel 
Sent: Friday, November 27, 2015 1:29PM 
To: McCabe, Janet :::_M~~~l!!Q:t@~Lill2Y. 

Subject: RE: Clean Power Plan question 

to ensure acc:un1cv 

Goffman, 

Vijayan, Abi 

Rupp, 

Vijayan, Abi 
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responses, 

.:ouoJ•n•~ a Of reQIUe~~t 

:SeJlteinb~er 6, 2016 de~tdH:ne, 

Ex.S -Deliberative 
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Ex.S 

EPA 

564-3377 

-Deliberative 
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attentiCm to 

- r-------------------------Ex~ -g-: oeiiilerafive------------------------ -1 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 
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bec<mse I cont1m1e to 

Ex.5 -Deliberative 
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Ex.S -Deliberative 

77 

60604-3590 
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To: Hostetler, Eric (ENRD)[Eric.Hostetler@usdoj.gov]; Rave, Norman 
(ENRD)[Norman.Rave@usdoj.gov]; Lynk, Brian (ENRD)[Brian.Lynk@usdoj.gov]; McCabe, 
Janet[McCabe.Janet@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov] 
From: Hoffman, Howard 
Sent: Tue 12/1/2015 10:43:31 PM 
Subject: CPP Stay Lit -- McCabe Decl. 

Here's the current draft. Parts of it need a scrub, and we are working on that. In addition, we are 
double-checking to see if this would benefit from very discrete additions to the state plan process 
part. 

(Joe- this version differs slightly from the earlier one you have, but we don't suggest you look 
at this one.) 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)i Personal Cell/email !Room 7415 
W J C-North '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·" 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 
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To: 
From: 

Goffman, Joseph[Goffman .Joseph@epa.gov]; Hoffman, Howard[hoffman .howard@epa.gov] 
McCabe, Janet 

Sent: Tue 12/1/2015 9:28:39 PM 
Subject: RE: CPP Stay Lit-- McCabe Decl. 

From: Goffman, Joseph 
Sent: Tuesday, December 01, 2015 4: 14 PM 
To: Hoffman, Howard <hoffman.howard@epa.gov> 
Cc: McCabe, Janet <McCabe.Janet@epa.gov> 
Subject: Re: CPP Stay Lit -- McCabe Decl. 

Thanks, Howard. Could you please send me whatever you have by 5 o'clock? Otherwise I will 
not be able to start looking at it until very late this evening. Thanks. 

- Joseph Goffman 

Sent from my iPhone 

wrote: 

We will send you the current draft at about 5:30 today. It will be about 50 pages, double
spaced, large font. 

DOJ has asked for signature by tomorrow end of the day. 

Do you think you will be able to look at it by something like 2:00 pm tomorrow? 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)! Personal Cell/email iRoom 
7 415 W J C-North ;·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 
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The contents of this message may be subject to the attorney-client, work-product, or 
deliberative process privileges. 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Hoffman, Howard 
Tue 12/1/2015 9:19:48 PM 
RE: CPP Stay Lit-- McCabe Decl. 

From: Goffman, Joseph 
Sent: Tuesday, December 01, 2015 4: 14 PM 
To: Hoffman, Howard <hoffman.howard@epa.gov> 
Cc: McCabe, Janet <McCabe.Janet@epa.gov> 
Subject: Re: CPP Stay Lit -- McCabe Decl. 

Thanks, Howard. Could you please send me whatever you have by 5 o'clock? Otherwise I will 
not be able to start looking at it until very late this evening. Thanks. 

- Joseph Goffman 

Sent from my iPhone 

wrote: 

We will send you the current draft at about 5:30 today. It will be about 50 pages, double
spaced, large font. 

DOJ has asked for signature by tomorrow end of the day. 
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Do you think you will be able to look at it by something like 2:00 pm tomorrow? 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0) r·-P~-;~~-~~-~-c~-~j/~·~·;jj-·jRoom 
7 415 W J C-North '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or 
deliberative process privileges. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
From: Hoffman, Howard 
Sent: Tue 12/1/2015 9:02:22 PM 
Subject: CPP Stay Lit -- McCabe Decl. 

We will send you the current draft at about 5:30 today. It will be about 50 pages, double-spaced, 
large font. 

DOJ has asked for signature by tomorrow end of the day. 

Do you think you will be able to look at it by something like 2:00 pm tomorrow? 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)i·-·P-~;;~-~~i"-c~ii/~-~~-i-i-·i Room 7415 
W J C-North '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 
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To: Schramm, Daniei[Schramm.Daniel@epa.gov] 
Cc: Rupp, Mark[Rupp.Mark@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Wood, 
Anna[Wood.Anna@epa.gov]; Kornylak, Vera S.[Kornylak.Vera@epa.gov]; Brachtl, 
Megan[Brachti.Megan@epa.gov]; Riha, Kristin[Riha. Kristin@epa.gov]; Vijayan, Abi[Vijayan .Abi@epa.gov] 
From: Hedman, Susan 
Sent: Mon 11/30/2015 3:46:15 PM 
Subject: Re: Clean Power Plan - FYI 

Why Wisconsin is suing the EPA 

By Brad Schimel, Wisconsin attorney general. 

As a strong supporter of capitalism and the free market, certainly I don't begrudge 
former New York Mayor Michael Bloomberg his billions of dollars. I do find it ironic, 
though, that a man who fuels a private jet and heats his penthouse advocates for 
federal regulation that will significantly raise electricity rates and kill jobs in Wisconsin. In 
fact, it will be low income and older citizens on fixed incomes who will be hit the hardest. 

Bloomberg recently began spending $10 million in TV ads against the attorneys general 
in Wisconsin, Michigan, Missouri and Florida, for fighting the Environmental Protection 
Agency's unlawful "Clean Power Plan." 

Two lawsuits challenging different parts of the plan have been brought by 25 states and 
state agencies. The states are seeking to invalidate the rule, which effectively allows 
EPA to set state energy policy by manipulating the electricity market and controlling the 
electric grid, a role previously reserved for state regulators. The rule is an illegal 
expansion of EPA's authority, beyond what is permitted by the Clean Air Act. The EPA 
is attempting to set energy policy for the states. 

As one of the top manufacturing states in the country, Wisconsin has much to lose if the 
Obama administration succeeds in its plan to destroy the viability of clean-coal electric 
generation. Manufacturing jobs in our state depends on affordable and reliable electric 
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power. Because of the degree to which our state economies rely on manufacturing jobs, 
we will be disproportionately affected by the president's so-called "Clean Power Plan." 

The Public Service Commission of Wisconsin estimates that costs to comply with the 
rule could be as high as $13 billion. What Bloomberg and the Obama administration do 
not want Americans to know is that those costs will be borne by homeowners and 
employers. The costs of the EPA rule will threaten our most reliable energy source and 
damage our ability to provide affordable energy to our citizens and manufacturing-based 
economy. 

To make matters worse, the Obama EPA rule gives Wisconsin no credit for the $11 
billion already invested to reduce carbon dioxide emissions since 2000. Wisconsin 
utilities are regulated by the Public Service Commission, which incentivizes them to 
improve and maintain fleets that are more efficient and produce lower emissions. As a 
result, over the past two decades, our utilities have closed many older coal-burning 
plants and have replaced them with some of the newest, most efficient and 
environmentally responsible coal-fired plants in the nation. 

We take pride in the fact that we have been able to maintain a reliable base of electric 
generation while simultaneously reducing emissions. By the way, the costs for those 
improvements also already have been borne by consumers. But it will all be for naught if 
the Obama administration has its way. 

We in Wisconsin have been and continue to be responsible environmental stewards 
while also protecting jobs. It is unfortunate, then, to see that our early, aggressive and 
measurable actions to reduce carbon dioxide emissions are largely ignored by the EPA. 
In fact, rather than recognizing and rewarding our leadership, the Clean Power Plan 
seriously penalizes Wisconsin relative to some other states that have taken little to no 
action on renewable energy, energy efficiency and traditional "inside the fence line" 
controls. 

Instead of wasting his money on these dishonest and deceptive attack ads, Bloomberg 
should consider allocating those millions to a trust fund to help families in Wisconsin 
with lower or fixed incomes that stand to be harmed by drastically higher energy prices if 
the coalition of Republican and Democrat state attorneys general do not succeed in 
their challenge to the EPA's edict. 
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This is not a discussion reserved for Wisconsin or even the United States alone. Not 
only will the EPA rule cause the U.S. to lose jobs to countries such as China and India, 
but the repercussions of the EPA rule actually may result in increased global carbon 
dioxide emissions. If American manufacturing jobs move to China and India, both of 
which rely heavily on uncontrolled coal-fired plants, there is a real potential that carbon 
dioxide emissions, along with emissions that actually do qualify as "pollution" under the 
Clean Air Act, will increase globally. 

Even Bloomberg's billions will not be able to undo that damage to our planet and to 
America's economy. 

wrote: 

From: Rupp, Mark 
Sent: Friday, November 27, 2015 1:58PM 
To: Schramm, Daniel <~Ql!:ruiJ:J:!L.!lfl~l@S2'~QY 

Goffman, Joseph 
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Subject: RE: Clean Power Plan question 

From: Schramm, Daniel 
Sent: Friday, November 27, 2015 1:29PM 
To: McCabe, Janet 
Goffman, Joseph :::!J!Q11Jt!IJ!t:L!:~llli'@S~lillY: 

Cc: Zenick, Elliott :::y;_mMjU::JJlQID~llihillrl!:::: 

Komylak, Vera S. 

Subject: RE: Clean Power Plan question 

responses, 

: In the event a does not suiJmit a 

Vijayan, Abi 

Hedman, Susan <I:!~IlilJ~~l!l{f!)_g2fUNY_• 
Rupp, Mark :::lliWJYl<ITKi!&QJlli!JNY 

Wood, Anna 
Brachtl, Megan 

Vijayan, Abi 
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Ex.S - Deliberative 

Ex.S - Deliberative 
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Ex.5 -Deliberative 

564-3377 
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2015, 7:48 

Joe -i Ex. 5 -Deliberative i 
L~--~--~--~--~--~~-~~-~$-~~-.Q~!I~~!.~ifY.~~:~:~:~:~:~r·-·-·-·-·-·-·-·-·-·-·--·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
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Ex.S -Deliberative 

Ex.5 -Deliberative 

ED_ 000948 _ 00012680-00008 
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77 

60604-3590 
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To: Schramm, Daniei[Schramm.Daniel@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Rupp, Mark[Rupp.Mark@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Wood, 
Anna[Wood.Anna@epa.gov]; Kornylak, Vera S.[Kornylak.Vera@epa.gov]; Brachtl, 
Megan[Brachti.Megan@epa.gov]; Riha, Kristin[Riha. Kristin@epa.gov]; Vijayan, Abi[Vijayan .Abi@epa.gov] 
From: Hedman, Susan 
Sent: Fri 11/27/2015 10:19:24 PM 
Subject: Re: Clean Power Plan question 

This is very helpful -- thanks very much. 

Sent from my iPhone 

submit a 

Ex.S -Deliberative 

ED_000948_00012704-00001 
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Ex. 5- Deliberative 

Ex. 5- Deliberative 
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Ex.S -Deliberative 

564-3377 
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2015, 7:48 

Joe - i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·E-x:-·s-:·oefil>-erative·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
[~~~~~~~~~~~~~~~-~~~~~~~~~~~~IT~~~~Y~~~~~~~~J-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 
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Ex.S -Deliberative 

77 

60604-3590 
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To: 
Cc: 
From: 
Sent: 

Hoffman, Howard[hoffman .howard@epa.gov] 
Gottman, Joseph[Goffman.Joseph@epa.gov] 
McCabe, Janet 
Fri 11/27/2015 9:05:03 PM 

Subject: Re: CPP Stay Lit-- Hi, Janet-- your availability for reviewing your declaration? 

Ok 

Sent from my iPhone 

On Nov 27,2015, at 4:04PM, Hoffman, Howard 

From: McCabe, Janet 
Sent: Friday, November 27, 2015 4:04PM 
To: Hoffman, Howard <b<Qfirr!.f!!lJJilll\''f!TI!@~~::!Y 
Cc: Goffman, Joseph ::::~Qllrr!.f!!!J_~~ffllilill~IY 

[-P~~~~~-~~--C"~i-lt~~~-i·I·1Room 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Subject: Re: CPP Stay Lit-- Hi, Janet-- your availability for reviewing your declaration? 

I am pretty unscheduled for the remainder of the weekend and would like to get started on it 
by Sunday if at all possible. Once the week starts, I have almost no time during the 
workday and am relegated to evening review, which is fine, but just not a lot of hours. 

Does that help? 

Sent from my iPhone 

ED_ 000948 _ 00012705-00001 
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wrote: 

Janet- we're working hard on your declaration, but our progress has been a bit slowed 
by other tasks. I'd like to ask your availability for reviewing it. 

It has be filed mid-afternoon on Thurs. 12/3, so it must be signed no later than 
Thursday morning, and DOJ might want it signed late Wed. eve. (12/2). 

John Cruden wants to see a very good draft by Tuesday morning (12/1 ). 

To give you an idea oflength, it may be as long as 50 pages, single spaced, Times New 
Roman 12 (unless DOJ feels it must be shorter). 

We have a very rough draft of about 60% of it now. 

We can start sending you pieces very soon, but there are obvious benefits to sending 
you something that is more complete and more well-written. 

So, may I ask what would work for you? When will you have time to review this? 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)[·-P·~~~-~-~~-i-c~ilf~~;jj-·j 
Room 7 415 W J C-North L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·; 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 
20460 

The contents of this message may be subject to the attorney-client, work-product, or 
deliberative process privileges. 

ED_ 000948 _ 00012705-00002 
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To: 
Cc: 
From: 
Sent: 

McCabe, Janet[McCabe.Janet@epa.gov] 
Goffman, Joseph[Goffman.Joseph@epa.gov] 
Hoffman, Howard 
Fri 11/27/2015 9:04:24 PM 

Subject: RE: CPP Stay Lit-- Hi, Janet-- your availability for reviewing your declaration? 

From: McCabe, Janet 
Sent: Friday, November 27, 2015 4:04PM 
To: Hoffman, Howard <hoffman.howard@epa.gov> 
Cc: Goffman, Joseph <Goffman.Joseph@epa.gov> 

Personal Cell/email 

Subject: Re: CPP Stay Lit-- Hi, Janet-- your availability for reviewing your declaration? 

I am pretty unscheduled for the remainder of the weekend and would like to get started on it by 
Sunday if at all possible. Once the week starts, I have almost no time during the workday and 
am relegated to evening review, which is fine, but just not a lot of hours. 

Does that help? 

Sent from my iPhone 

Janet- we're working hard on your declaration, but our progress has been a bit slowed by 
other tasks. I'd like to ask your availability for reviewing it. 

ED_ 000948 _ 00012706-00001 
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It has be filed mid-afternoon on Thurs. 12/3, so it must be signed no later than Thursday 
morning, and DOJ might want it signed late Wed. eve. (12/2). 

John Cruden wants to see a very good draft by Tuesday morning (12/1 ). 

To give you an idea oflength, it may be as long as 50 pages, single spaced, Times New 
Roman 12 (unless DOJ feels it must be shorter). 

We have a very rough draft of about 60% of it now. 

We can start sending you pieces very soon, but there are obvious benefits to sending you 
something that is more complete and more well-written. 

So, may I ask what would work for you? When will you have time to review this? 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0) i·-P~~~~-~~~-c~ij/~~-~j·l-·iRoom 
7 415 W J C-North '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-; 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or 
deliberative process privileges. 

ED_ 000948 _ 00012706-00002 
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To: 
Cc: 
From: 
Sent: 

Hoffman, Howard[hoffman .howard@epa.gov] 
Gottman, Joseph[Goffman.Joseph@epa.gov] 
McCabe, Janet 
Fri 11/27/2015 9:03:43 PM 

Subject: Re: CPP Stay Lit-- Hi, Janet-- your availability for reviewing your declaration? 

I am pretty unscheduled for the remainder of the weekend and would like to get started on it by 
Sunday if at all possible. Once the week starts, I have almost no time during the workday and 
am relegated to evening review, which is fine, but just not a lot of hours. 

Does that help? 

Sent from my iPhone 

Janet- we're working hard on your declaration, but our progress has been a bit slowed by 
other tasks. I'd like to ask your availability for reviewing it. 

It has be filed mid-afternoon on Thurs. 12/3, so it must be signed no later than Thursday 
morning, and DOJ might want it signed late Wed. eve. (12/2). 

John Cruden wants to see a very good draft by Tuesday morning (12/1 ). 

To give you an idea oflength, it may be as long as 50 pages, single spaced, Times New 
Roman 12 (unless DOJ feels it must be shorter). 

We have a very rough draft of about 60% of it now. 

We can start sending you pieces very soon, but there are obvious benefits to sending you 
something that is more complete and more well-written. 

So, may I ask what would work for you? When will you have time to review this? 

ED_ 000948 _ 00012707-00001 



FOIA EPA-HQ-2016-009655 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0) ~-P~~~~~-~~--c·~~-j/~~~-i·j·]Room 
7 415 W J C-North '"·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or 
deliberative process privileges. 

ED_ 000948 _ 00012707-00002 
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To: 
From: 

McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Hoffman, Howard 

Sent: Fri 11/27/2015 9:00:46 PM 
Subject: CPP Stay Lit-- Hi, Janet-- your availability for reviewing your declaration? 

Janet- we're working hard on your declaration, but our progress has been a bit slowed by other 
tasks. I'd like to ask your availability for reviewing it. 

It has be filed mid-afternoon on Thurs. 12/3, so it must be signed no later than Thursday 
morning, and DOJ might want it signed late Wed. eve. (12/2). 

John Cruden wants to see a very good draft by Tuesday morning (12/1 ). 

To give you an idea oflength, it may be as long as 50 pages, single spaced, Times New Roman 
12 (unless DOJ feels it must be shorter). 

We have a very rough draft of about 60% of it now. 

We can start sending you pieces very soon, but there are obvious benefits to sending you 
something that is more complete and more well-written. 

So, may I ask what would work for you? When will you have time to review this? 

:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0) i Personal Cell/email !Room 7415 
W J C-North '-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 

ED_ 000948 _ 00012708-00001 
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To: Rupp, Mark[Rupp.Mark@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Hedman, 
Susan[hedman.susan@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Zenick, Elliott[Zenick.EIIiott@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Kornylak, Vera 
S.[Kornylak.Vera@epa.gov]; Brachtl, Megan[Brachti.Megan@epa.gov]; Riha, 
Kristin[Riha.Kristin@epa.gov]; Vijayan, Abi[Vijayan.Abi@epa.gov] 
From: Schramm, Daniel 
Sent: Fri 11/27/2015 7:01:26 PM 
Subject: RE: Clean Power Plan question 

From: Rupp, Mark 
Sent: Friday, November 27, 2015 1:58PM 
To: Schramm, Daniel <Schramm.Daniel@epa.gov>; McCabe, Janet <McCabe.Janet@epa.gov>; 
Hedman, Susan <hedman.susan@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov> 
Cc: Zenick, Elliott <Zenick.Elliott@epa.gov>; Wood, Anna <Wood.Anna@epa.gov>; 
Komylak, Vera S. <Komylak.Vera@epa.gov>; Brachtl, Megan <Brachtl.Megan@epa.gov>; 
Riha, Kristin <Riha.Kristin@epa.gov>; Vijayan, Abi <Vijayan.Abi@epa.gov> 
Subject: RE: Clean Power Plan question 

ED_ 000948 _ 00012709-00001 
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From: Schramm, Daniel 
Sent: Friday, November 27, 2015 1:29PM 
To: McCabe, Janet Hedman, Susan <fr~!lillldi~Jl(fililillJNY 
Goffman, Joseph Rupp, Mark 
Cc: Zenick, Elliott Wood, Anna 
Komylak, Vera S. Brachtl, Megan <tl!:ill;J:illM~<m{f!l'1illJNY 
Riha, Kristin Vijayan, Abi 
Subject: RE: Clean Power Plan question 

responses, 

: In the event a state does not .., .. ," ..... a 
to the 6, 2016 de~tdllne, 
the ,.,._~.-~·, 

Ex.S - Deliberative 

ED_ 000948 _ 00012709-00002 
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Ex. 5 - Deliberative 

Ex. 5 - Deliberative 

ED_ 000948 _ 00012709-00003 
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EPA 

564-3377 

contents 
process 

message 

2015, 7:48 

attentiCm to 

ED_ 000948 _ 00012709-00004 
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wrong. 

Ex.5 -Deliberative 

ED_ 000948 _ 00012709-00005 
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Ex.5 -Deliberative 

77 

60604-3590 
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To: Schramm, Daniei[Schramm.Daniel@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; 
Hedman, Susan[hed man .susan@epa.gov]; Gottman, Joseph[Goffman .Joseph@epa.gov] 
Cc: Zenick, Elliott[Zenick.EIIiott@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Kornylak, Vera 
S.[Kornylak.Vera@epa.gov]; Brachtl, Megan[Brachti.Megan@epa.gov]; Riha, 
Kristin[Riha.Kristin@epa.gov]; Vijayan, Abi[Vijayan.Abi@epa.gov] 
From: Rupp, Mark 
Sent: Fri 11/27/2015 6:57:52 PM 
Subject: RE: Clean Power Plan question 

From: Schramm, Daniel 
Sent: Friday, November 27, 2015 1:29PM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Hedman, Susan <hedman.susan@epa.gov>; 
Goffman, Joseph <Goffman.Joseph@epa.govr>; Rupp, ~v1ark <Rupp.I\1arl(@epa.govr> 
Cc: Zenick, Elliott <Zenick.Elliott@epa.gov>; Wood, Anna <Wood.Anna@epa.gov>; 
Komylak, Vera S. <Komylak.Vera@epa.gov>; Brachtl, Megan <Brachtl.Megan@epa.gov>; 
Riha, Kristin <Riha.Kristin@epa.gov>; Vijayan, Abi <Vijayan.Abi@epa.gov> 
Subject: RE: Clean Power Plan question 

responses, 

: In the event a state does not ,,..,"'"'~ a 
to the 6, 2016 <te~ldiine, how and when would the FIP be 
the O.:+n+n'! 

ED_ 000948 _ 0001271 0-00001 
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Ex. 5 - Deliberative 

Ex. 5 - Deliberative 

ED_ 000948 _ 0001271 0-00002 
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Ex.S 

EPA 

564-3377 

contents 
process 

message 

-Deliberative 

attentiCm to 

ED_ 000948 _ 0001271 0-00003 
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2015, 7:48 

[~-~-~-~-~-~~~~~~~~i~~~~i(i~~======;~:~:~:~:~:~:~:~:~:~~~:I:~:~~~(i~~?.~(ix~~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:J 

wrong. 

Ex.S -Deliberative 

ED_ 000948 _ 0001271 0-00004 
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Ex.5 -Deliberative 

Ex.5 -Deliberative 

ED_ 000948 _ 0001271 0-00005 
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77 

60604-3590 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Hedman, Susan[hedman.susan@epa.gov]; 
Goffman, Joseph[Goffman.Joseph@epa.gov]; Rupp, Mark[Rupp.Mark@epa.gov] 
Cc: Zenick, Elliott[Zenick.EIIiott@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Kornylak, Vera 
S.[Kornylak.Vera@epa.gov]; Brachtl, Megan[Brachti.Megan@epa.gov]; Riha, 
Kristin[Riha.Kristin@epa.gov]; Vijayan, Abi[Vijayan.Abi@epa.gov] 
From: Schramm, Daniel 
Sent: Fri 11/27/2015 6:29:26 PM 
Subject: RE: Clean Power Plan question 

responses, 

: In the event a state does not .., .. ," ..... a 
to the 6, 2016 <tc~t<tiJne, 
the O.:+n+n'! 

Ex.5 - Deliberative 

ED_000948_00012711-00001 
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Ex. 5 -Deliberative 

Ex. 5 -Deliberative 

ED_000948_00012711-00002 
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EPA 

564-3377 

contents 
process 

message 

2015, 7:48 

if anyone 

attentiCm to 

wants to I am on 

ED_000948_00012711-00003 
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wrong. 

Ex.5 -Deliberative 

ED_000948_00012711-00004 
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Ex.5 -Deliberative 

77 

60604-3590 
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To: 
Cc: 
From: 

McCabe, Janet[McCabe.Janet@epa.gov]; Hedman, Susan[hedman.susan@epa.gov] 
Goffman, Joseph[Goffman.Joseph@epa.gov]; Rupp, Mark[Rupp.Mark@epa.gov] 
Schramm, Daniel 

Sent: 
Subject: 

Thur 11/26/2015 4:29:46 PM 
RE: Clean Power Plan question 

From: McCabe, Janet 
Sent: Thursday, November 26,2015 10:13 AM 
To: Hedman, Susan <hedman.susan@epa.gov> 
Cc: Goffman, Joseph <Goffman.Joseph@epa.gov>; Schramm, Daniel 
<Schramm.Daniel@epa.gov>; Rupp, Mark <Rupp.Mark@epa.gov> 
Subject: Re: Clean Power Plan question 

Susan--thanks as always for your attention to the details of these issues and checking in. 

Mark--can we circulate to the other RAs after the holiday a note that provides the two questions 
Susan has asked about and our Inout on responses--after OGC has weighed in of course. 

ED_ 000948 _ 00012715-00001 
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Thanks again. 

Sent from my iPhone 

From: Goffman, Joseph 
Sent: Wednesday, November 25,2015 6:16PM 
To: Hedman, Susan <frQill:ru!JU>Jlli~e_g~:illY 
Cc: McCabe, Janet Schramm, Daniel 

Subject: Re: Clean Power Plan question 

wrote: 

Ex.S -Deliberative 

- Joseph Goffman 

ED_ 000948 _ 00012715-00002 



FOIA EPA-HQ-2016-009655 

Sent from my iPhone 

wrote: 

Next week I will be speaking at a CPP event in Milwaukee. 

It sounds like there will be around 100 attendees from the business community
including power generators, heavy industry, financial institutions, solar firms, 
efficiency performance contractors (e.g., Johnson Controls)- and representatives from 
the Walker Administration and the Wisconsin Attorney General's Office. 

The organizer of the event has given me a series of questions that he may pose after 
my presentation- most of which seem quite straight forward. There's one that I am 
not sure about. I would appreciate your suggestions about the best way to answer this 
one: In the event a state does not file a plan or request for extension prior to the 
September 6, 2016 deadline, how and when would the FIP be imposed on the State? 

Ex.5 -Deliberative 

Susan Hedman 

Region 5 Administrator/Great Lakes National Program Manager 

U.S. Environmental Protection Agency 

77 West Jackson Blvd- 19th Floor 

Chicago, Illinois 60604-3590 

ED_ 000948 _ 00012715-00003 
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To: Hedman, Susan[hedman.susan@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Schramm, Daniei[Schramm.Daniel@epa.gov]; 
Rupp, Mark[Rupp.Mark@epa.gov] 
From: McCabe, Janet 
Sent: Thur 11/26/2015 3:12:37 PM 
Subject: Re: Clean Power Plan question 

Susan--thanks as always for your attention to the details of these issues and checking in. 

Mark--can we circulate to the other RAs after the holiday a note that provides the two questions 
Susan has asked about and our Inout on responses--after OGC has weighed in of course. 

Thanks again. 

Sent from my iPhone 

wrote: 

Thanks Joe -r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-Ex:-·s-·~-oeifileraiive·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
[~~~~~~~~~~~~~~~~~~~~~~~T(~~~f.~~iJx~~~~~~~~~~r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

From: Goffman, Joseph 
Sent: Wednesday, November 25,2015 6:16PM 
To: Hedman, Susan <!}l~lli!!LH~ruf!;~<LgQY::: 
Cc: McCabe, Janet Schramm, Daniel 

Subject: Re: Clean Power Plan question 

ED_ 000948 _ 00012716-00001 
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Ex.5 -Deliberative 

- Joseph Goffman 

Sent from my iPhone 

wrote: 

Next week I will be speaking at a CPP event in Milwaukee. 

It sounds like there will be around 100 attendees from the business community
including power generators, heavy industry, financial institutions, solar firms, 
efficiency performance contractors (e.g., Johnson Controls)- and representatives from 
the Walker Administration and the Wisconsin Attorney General's Office. 

The organizer of the event has given me a series of questions that he may pose after 
my presentation- most of which seem quite straight forward. There's one that I am 
not sure about. I would appreciate your suggestions about the best way to answer this 
one: In the event a state does not file a plan or request for extension prior to the 
September 6, 2016 deadline, how and when would the FIP be imposed on the State? 

Ex.5 -Deliberative 

ED_ 000948 _ 00012716-00002 
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Susan Hedman 

Region 5 Administrator/Great Lakes National Program Manager 

U.S. Environmental Protection Agency 

77 West Jackson Blvd- 19th Floor 

Chicago, Illinois 60604-3590 

ED_ 000948 _ 00012716-00003 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov]; Shenkman, 
Ethan[Shen kman. Ethan@epa .gov] 
From: Hoffman, Howard 
Sent: Thur 11/26/201512:02:32 PM 
Subject: CPP Stay Lit -- DOJ brief 

Not sure if anyone sent you the draft we got yesterday from DOJ. It is attached, along w/ a 
compare from the last draft (Nov. 20). 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)! Personal Cell/email ~oom 7415 
W J C-North ~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-_; 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 

ED_ 000948 _ 00012718-00001 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
Cc: 
From: 

McCabe, Janet[McCabe.Janet@epa.gov]; Schramm, Daniei[Schramm.Daniel@epa.gov] 
Hedman, Susan 

Sent: 
Subject: 

Thur 11/26/201512:48:33 AM 
RE: Clean Power Plan question 

!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·Ex:-·s·-·~·-o·eTft>e"l~aiivEi-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

C~~~~~~I~~I~~~~§~~J~~~~~~~-i~Y.-~~~~~~~~~~~~r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·; 

From: Goffman, Joseph 
Sent: Wednesday, November 25,2015 6:16PM 
To: Hedman, Susan <hedman.susan@epa.gov> 
Cc: McCabe, Janet <McCabe.Janet@epa.gov>; Schramm, Daniel <Schramm.Daniel@epa.gov> 
Subject: Re: Clean Power Plan question 

Ex.S -Deliberative 
- Joseph Goffman 

Sent from my iPhone 

wrote: 

ED_ 000948 _ 00012721-00001 
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Next week I will be speaking at a CPP event in Milwaukee. 

It sounds like there will be around 100 attendees from the business community- including 
power generators, heavy industry, financial institutions, solar firms, efficiency performance 
contractors (e.g., Johnson Controls)- and representatives from the Walker Administration 
and the Wisconsin Attorney General's Office. 

The organizer of the event has given me a series of questions that he may pose after my 
presentation- most of which seem quite straight forward. There's one that I am not sure 
about. I would appreciate your suggestions about the best way to answer this one: In the 
event a state does not file a plan or request for extension prior to the September 6, 2016 
deadline, how and when would the FIP be imposed on the State? 

Ex.S -Deliberative 

Susan Hedman 

Region 5 Administrator/Great Lakes National Program Manager 

U.S. Environmental Protection Agency 

77 West Jackson Blvd- 19th Floor 

Chicago, Illinois 60604-3590 

ED_000948_00012721-00002 
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To: Garbow, Avi[Garbow.Avi@epa.gov]; Shenkman, Ethan[Shenkman.Ethan@epa.gov]; McCabe, 
Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; Niebling, 
William[Niebling.William@epa.gov] 
Cc: Hoffman, Howard[hoffman.howard@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov] 
From: Zenick, Elliott 
Sent: Fri 11/20/2015 6:58:43 PM 
Subject: Draft of CPP stay opposition 

Please find attached a draft of our stay opposition for your review. Our comments are 
due back to DOJ by COB on Monday. Accordingly, we would appreciate any comments 
that you may have by 2:00 on Monday so that we can consolidate them before sending 
them to DOJ. 

Howard and I are both available over the weekend if there are any issues that you 
identify that you feel we need to discuss. 

Please note that ARLO staff provided comments on an earlier draft but we have not yet 
been able to review this draft to ensure that our comments were adequately addressed. 

Thank you 

ED_ 000948 _ 00012768-00001 
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To: 
From: 
Sent: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Hoffman, Howard 
Wed 11/18/2015 4:24:39 PM 

Subject: DOE -- left you a brief v-m -- RE: CPP stay lit-- left you a brief v-m -- not urgent-- thx 

From: Hoffman, Howard 
Sent: Wednesday, November 18, 2015 11:01 AM 
To: Goffman, Joseph <Goffman.Joseph@epa.gov> 
Subject: CPP stay lit -- left you a brief v-m -- not urgent -- thx 

Personal Cell/email 

.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 
Howard J. Hoffman USEPA-OGC-ARLO (202) 564-5582(0)! Personal Cell/email !Room 7415 
W J C-North · " · " L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 

ED_ 000948 _ 00012783-00001 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Hoffman, Howard 
Wed 11/18/2015 4:01:27 PM 
CPP stay lit-- left you a brief v-m -- not urgent-- thx 

Mailing address: Mail Code 7344A, 1200 Pennsylvania Ave. NW Washington, D.C. 20460 

The contents of this message may be subject to the attorney-client, work-product, or deliberative 
process privileges. 

ED_000948_00012784-00001 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea 
Fri 10/30/2015 1:39:45 PM 
FW: CPP ACTION: Star Ledger Ed Board; DOL: noon, 10/30 

1. Martin (page 3) claims Congress intended to establish a less stringent performance 
rate for existing plants than new plants, and that EPA ignores that. 

2. Martin (Page 4) says the Final Rule doesn't allow for credits for 
renewables/nuclear increases before 2013- is he wrong to suggest NJ is being punished for its 
timing, given that most of its advances were done before 2013? 

3. Is NJ unfairly being denied credit for the $3.27 billion it invested in 
renewables/efficiency prior to 2013? 

4. Does your modeling refute his claim that "NJ can state with a high level of 
certainty that complying with the Final Rule will not save money for NJ ratepayers," as stated on 
Page 5? 

From: Millett, John 
Sent: Friday, October 30, 2015 7:35AM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Goffman, Joseph <Goffman.Joseph@epa.gov> 
Cc: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Stewart, Lori <Stewart.Lori@epa.gov> 
Subject: Fwd: CPP ACTION: Star Ledger Ed Board; DOL: noon, 10/30 

ED_000948_00013084-00001 
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Heads up on the inquiry below, asking some pretty detailed qs. 

The two options are to respond in writing or on background by phone. For either, we'll need to 
determine how detailed our responses should be. 

We've already provided our general statements and information that we had prepared at 
publication. 

John Millett 

202.510.1822 

Begin forwarded message: 

From: "Jones, Enesta" <J.<;~~ms:~[@ffi;sgQY: 
Date: October 29,2015 at 7:12:20 PM EDT 

"Noonan, 

Cc: "Mears, Mary" "Jones, Enesta" 
Subject: CPP ACTION: Star Ledger Ed Board; DDL: noon, 10/30 

We have a large editorial on the Clean Power lawsuit Sunday, and a perfunctory EPA 
response about some of the points in from Sept. 2 would be 
greatly appreciated. I'm just trying to establish how the EPA feels about NJ's claim that it 
has done its share of emission reduction and that the regs create an uneven playing field. 

Or, if you're able to be more specific, can you respond to these claims: 

1. Martin (page 3) claims Congress intended to establish a less stringent 
performance rate for existing plants than new plants, and that EPA ignores that. 

2. Martin (Page 4) says the Final Rule doesn't allow for credits for 
renewables/nuclear increases before 2013- is he wrong to suggest NJ is being punished for 
its timing, given that most of its advances were done before 2013? 

ED_000948_00013084-00002 



FOIA EPA-HQ-2016-009655 

3. Is NJ unfairly being denied credit for the $3.27 billion it invested in 
renewables/efficiency prior to 2013? 

4. Does your modeling refute his claim that "NJ can state with a high level of 
certainty that complying with the Final Rule will not save money for NJ ratepayers," as 
stated on Page 5? 

If there are legal constraints to responding to these, I'll be glad to talk on background. 

ED_000948_00013084-00003 
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To: 
Cc: 
From: 

McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov] 
Millett, John 

Sent: Fri 10/30/2015 11 :34:36 AM 
Subject: Fwd: CPP ACTION: Star Ledger Ed Board; DOL: noon, 10/30 

Heads up on the inquiry below, asking some pretty detailed qs. 

The two options are to respond in writing or on background by phone. For either, we'll need to 
determine how detailed our responses should be. 

We've already provided our general statements and information that we had prepared at 
publication. 

John Millett 
202.510.1822 

Begin forwarded message: 

From: "Jones, Enesta" 
Date: October 29,2015 at 7:12:20 PM EDT 

Cc: "Mears, Mary" "Jones, Enesta" 
Subject: CPP ACTION: Star Ledger Ed Board; DDL: noon, 10/30 

"Noonan, 

We have a large editorial on the Clean Power lawsuit Sunday, and a perfunctory EPA 
response about some of the points in from Sept. 2 would be 
greatly appreciated. I'm just trying to establish how the EPA feels about NJ's claim that it 
has done its share of emission reduction and that the regs create an uneven playing field. 

Or, if you're able to be more specific, can you respond to these claims: 

1. Martin (page 3) claims Congress intended to establish a less stringent 
performance rate for existing plants than new plants, and that EPA ignores that. 

2. Martin (Page 4) says the Final Rule doesn't allow for credits for 
renewables/nuclear increases before 2013- is he wrong to suggest NJ is being punished for 
its timing, given that most of its advances were done before 2013? 

ED_ 000948 _ 00013089-00001 
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3. Is NJ unfairly being denied credit for the $3.27 billion it invested in 
renewables/efficiency prior to 2013? 

4. Does your modeling refute his claim that "NJ can state with a high level of 
certainty that complying with the Final Rule will not save money for NJ ratepayers," as 
stated on Page 5? 

If there are legal constraints to responding to these, I'll be glad to talk on background. 

ED_000948_00013089-00002 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Garbow, Avi[Garbow.Avi@epa.gov]; Shenkman, Ethan[Shenkman.Ethan@epa.gov]; Adamantiades, 
Mikhaii[Adamantiades.Mikhail@epa.gov]; Culligan, Kevin[Culligan .Kevin@epa.gov]; Harvey, 
Reid[Harvey.Reid@epa.gov]; Hoffman, Howard[hoffman.howard@epa.gov]; Marks, 
Matthew[Marks.Matthew@epa.gov]; McDermott, Marna[McDermott.Marna@epa.gov]; Pilchen, 
Zach[Pilchen.Zach@epa.gov]; Roder, Aileen[Roder.Aileen@epa.gov]; Schmidt, 
Lorie[Schmidt.Lorie@epa.gov]; Schramm, Daniei[Schramm.Daniel@epa.gov]; Silverman, 
Steven[silverman.steven@epa.gov]; Starrs, Charles[Starrs.Charles@epa.gov]; Sublett, 
Stacey[Sublett.Stacey@epa.gov]; Vasu, Amy[Vasu.Amy@epa.gov]; Vijayan, Abi[Vijayan.Abi@epa.gov]; 
Zenick, Elliott[Zenick.EIIiott@epa.gov]; Fisher, Brian[Fisher.Brian@epa.gov]; Eschmann, 
Erich[Eschmann.Erich@epa.gov]; Gordon, Jessica M[Gordon.Jessica@epa.gov]; Lifland, 
David[Lifland.David@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Purchia, 
Liz[Purchia.Liz@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Santiago, 
Juan[Santiago.Juan@epa.gov]; Kornylak, Vera S.[Kornylak.Vera@epa.gov]; Niebling, 
William[Niebling.William@epa.gov]; Williamson, Timothy[Williamson.Tim@epa.gov]; Siegel, 
Joseph[Siegei.Joseph@epa.gov]; Powell, Keri[Poweii.Keri@epa.gov]; Vergeront, 
Julie[Vergeront.Julie@epa.gov]; Dain, Gregory[Dain.Greg@epa.gov]; Koller, Mark[koller.mark@epa.gov] 
From: Jordan, Scott 
Sent: Thur 10/29/2015 8:13:28 PM 
Subject: CPP Litigation Update- CPP/111 (d) Challenge filed by Basic Electric 

ED_000948_00013114-00001 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
From: Niebling, William 
Sent: Thur 10/29/2015 12:27:57 AM 
Subject: Automatic reply: CPP Litigation - (1) Stay Motion Schedule and (2) List of Intervenors to date 

Thank you for your message. I will be working remotely on Thursday, October 29 but should be able to 
check emails. If you need immediate assistance, please contact the Office of Air and Radiation front office 
at 202.564.7400. 

ED_ 000948 _ 00013135-00001 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Hoffman, Howard 
Tue 10/27/2015 4:54:30 PM 
Automatic reply: CPP Litigation - Update on Stay Motion Schedule and Negotiations 

Will be out of the office Tues. morning, 10/27, returning early afternoon. No access to e-mail. Feel free to try 240-401-9721 if 
pressing. 

ED_000948_00013164-00001 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Page, Steve[Page.Steve@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov] 
From: Culligan, Kevin 
Sent: Sat 10/24/2015 12:07:12 AM 
Subject: Fwd: Motions to Stay the CPP Rule 

And these are the stay motions submitted today 

Sent from my iPhone 

Begin forwarded message: 

From: "Vasu, Amy" 
Date: October 23, 2015 at 7:29:28 PM EDT 
To: "Culligan, Kevin" ::::~rnlll!@!lJ'~'!lli~llilZQY 
Cc: "Tsirigotis, Peter" 
Subject: Motions to Stay the CPP Rule 

Kevin, 

There are three motions to stay the ruie that OGC has posted to the sharepoint site, 
and they are from: 

1) Coal Industry (National Mining Assoc., Murray Energy, and the American 
Coalition for Clean Coal Electricity) 

2) U.S. Chamber of Commerce 

3) West Virginia, Texas, et al. (over 21 states) 

I have attached the motions and a summary of each (drafted by OGC). I have not 
attached the exhibits and attachments that were filed with these, as some are very 
large files. I can provide them if you or anyone else would like to have those. 

ED _000948_00013197 -00001 
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Thank you. 

Amy 

ED_000948_00013197-00002 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov] 
Cc: Page, Steve[Page.Steve@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov] 
From: Culligan, Kevin 
Sent: Sat 10/24/2015 12:03:26 AM 
Subject: Fwd: Petitions for judicial review of the CPP rule 

Attached are copies of the petitions sent to the court today. I will send a second e-mail with the 
stay motions 

Sent from my iPhone 

Begin forwarded message: 

From: "Vasu, Amy" 
Date: October 23, 2015 at 7:53:45 PM EDT 
To: "Culligan, Kevin" 
Cc: "Tsirigotis, Peter" "Boswell, Colin" 

"McLamb, Marguerite" 
Subject: Petitions for judicial review of the CPP rule 

Kevin, 

Attached are the five petitions for judicial review of the CPP rule that OGC has 
posted on the litigation sharepoint site. 

They are from: 

1) West Virginia and other states 

2) U.S. Chamber of Commerce (on behalf of a number of industry groups) 

3) Murray Energy 

4) National Mining Association 

ED_ 000948 _ 0001321 0-00001 
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5) American Coalition for Clean Coal Electricity (ACCCE) 

Thank you. 

Amy 

ED_ 000948 _ 0001321 0-00002 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov] 
From: Noonan, Jenny 
Sent: Fri 10/23/2015 7:30:21 PM 
Subject: Automatic reply: CPP- UPDATED- Anticipated Stay Motions 

Hi! 

I will return to the office on Tuesday. Please contact Jan Cortelyou at 919/541-5393 if you need 
something immediately. 

Thanks, 
Jenny 

ED_ 000948 _ 00013238-00001 
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From: "Saved by Internet Explorer 11" 
Subject: CPP.Coal Group.Stay Motion Summary.10.23.15.doc 

ED_ 000948 _ 00013207-00001 
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From: "Saved by Internet Explorer 11" 
Subject: CPP.US Chamber of Commerce.Stay Motion Summary.1 0.23.15.docx 

ED_ 000948 _ 00013208-00001 
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From: "Saved by Internet Explorer 11" 
Subject: CPP.West Virginia.Stay Motion Summary.1 0.23.15.doc 

ED_ 000948 _ 00013209-00001 
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Highlights from 10-26-15 Administrator's Staff Meeting 

Not Responsive 

Headquarters Highlights 

• OGC noted that they have received 14- 15 petitions for review of the CPP thus far following 

publication of the rule in the Federal Register last Friday, the majority of the petitions they expect to 

receive, and that 4 motions to stay the rule have also be filed so far. OGC will work with DOJ and 

·-·-·-·-·-·.:th~.-~Q.~l!:!.?._Q.IJ_9 __ s..~b.~.9-~.t~.fg_r_.tb~--?.t9.YJD.Q!~Q.!J~~----·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Not Responsive 

ED_000948_00013174-00001 
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Not Responsive 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
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From: DCRoomARN5415PolyPCTB/DC-ARN-OAR 
Location: DCRoomARN5415PolyPCTB/DC-ARN-OAR 
Importance: Normal 
Subject: Accepted: CPP Stay Litigation 
Start Date/Time: Tue 10/6/2015 7:30:00 PM 
End Date/Time: Tue 10/6/2015 8:00:00 PM 

Your request was accepted. 

ED_000948_00013372-00001 
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From: Schmidt, Lorie 
Location: DCRoomARN5415PolyPCTB/DC-ARN-OAR 
Importance: Normal 
Subject: Accepted: CPP Stay Litigation 1 WJC-N 5415 
Start Date/Time: Fri 9/18/2015 3:30:00 PM 
End Date/Time: Fri 9/18/2015 4:00:00 PM 

ED_ 000948 _ 00013465-00001 
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From: Zenick, Elliott 
Location: DCRoomARN5415PolyPCTB/DC-ARN-OAR 
Importance: Normal 
Subject: Accepted: CPP Stay Litigation 1 WJC-N 5415 
Start Date/Time: Fri 9/18/2015 3:30:00 PM 
End Date/Time: Fri 9/18/2015 4:00:00 PM 

ED_ 000948 _ 000134 73-00001 
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From: DCRoomARN5415PolyPCTB/DC-ARN-OAR 
Location: DCRoomARN5415PolyPCTB/DC-ARN-OAR 
Importance: Normal 
Subject: Accepted: CPP Stay Litigation 1 WJC-N 5415 
Start Date/Time: Fri 9/18/2015 3:30:00 PM 
End Date/Time: Fri 9/18/2015 4:00:00 PM 

Your request was accepted. 

ED_000948_00013474-00001 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph[Goffman.Joseph@epa.gov] 
Browne, Cynthia 
Thur 9/17/2015 3:15:05 PM 
Howard Hoffman - CPP Stay Litigation 

And Howard requested a meeting at 11:30 tomorrow for 30 minutes to 
discuss the above along with Lorie and Elliott? 

Thanks, 

Cynthia Browne 

Immediate Office of Air and Radiation 

Room 5406, WJC-North Building 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 

Voice: 202-564-7404 

Email: 

ED_ 000948 _ 000134 7 5-00001 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; 
Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Millett, John[Millett.John@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Culligan, Kevin[Culligan.Kevin@epa.gov]; Stenhouse, 
Jeb[Stenhouse.Jeb@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Hoffman, 
Howard[hoffman.howard@epa.gov]; Jordan, Scott[Jordan.Scott@epa.gov]; Marks, 
Matthew[Marks.Matthew@epa.gov]; Pilchen, Zach[Pilchen.Zach@epa.gov]; Roder, 
Aileen[Roder.Aileen@epa.gov]; Silverman, Steven[ silverman .steven@epa.gov]; Skinner-Thompson, 
Jonathan[Skinner-Thompson .Jonathan@epa.gov]; Vijayan, Abi[Vijayan .Abi@epa.gov]; Zen ick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: Schmidt, Lorie 
Sent: Thur 9/3/2015 12:41:21 AM 
Subject: FW: here's another action item 

From: Veney, Carla 
Sent: Wednesday, September 02, 2015 3:38PM 
To: Schmidt, Lorie 
Cc: Hooks, Samantha 
Subject: here's another action item 

Carla Veney 

ED_ 000948 _ 00013567-00001 
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Executive Assistant to the General Counsel 

Office of the General Counsel 

Environmental Protection Agency 

Telephone: (202) 564-1619 

Fax: (202) 564-1777 

ED_ 000948 _ 00013567-00002 
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To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: 
From: 

Stewart, Lori[Stewart. Lori@epa .gov]; Gottman, Joseph[Goffman .Joseph@epa.gov] 
Cyran, Carissa 

Sent: Tue 8/25/2015 3:14:08 PM 
Subject: Briefing paper for CPP meeting today at 1:00pm (5 pages)-- RE: CPP General 

Good morning, Janet, 

Please find attached the briefing paper for today's CPP meeting at 1 :00 p.m. 

Thanks. 

Carissa 

From: Hoffman, Howard 
Sent: Tuesday, August 25, 2015 9:37AM 
To: Stewart, Lori; Culligan, Kevin; Tsirigotis, Peter; Niebling, William 
Cc: Schmidt, Lorie; Zenick, Elliott; Jordan, Scott 
Subject: briefing paper for Janet for today's 1:00pm (5 pages)-- RE: CPP General 

-----Original Appointment----
From: McCabe, Janet 
Sent: Thursday, August 20, 2015 9:12AM 
To: McCabe, janet; Zenick, Eiiiott; Hoffman, Howard; Schmidt, Lorie; Garbow, Avi; Tsirigotis, 
Peter; Dunham, Sarah; Harvey, Reid; Page, Steve; Culligan, Kevin; Gottman, Joseph; Jordan, 
Deborah; Niebling, William; Stewart, Lori 
Subject: CPP General 
When: Tuesday, August 25, 2015 1:00PM-2:00PM (UTC-05:00) Eastern Time (US & Canada). 
Where: WJC-N 5400 +Video with RTP & Janet on Jabber+ i·-·c·a·n-f"Co.de-·~ Participant Code: 

i·-·-·-·c-oili"c-e>cie-·-·-·i ~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

Re: Discuss next steps 
To: McCabe, Janet; Gottman, Joe; Niebling, William; Jordan, Debbie; Zenick, Elliott; Hoffman, 
Howard; Schmidt, Lorie; Garbow, Avi; Tsirigotis, Peter; Dunham, Sarah; Harvey, Reid; Page, 
Steve; Culligan, Kevin; Stewart, Lori 
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Internal/EPA 

MULTI-STATE 

Hot Topics for ECOS 2015 Fall Meeting 

August 31- September 2, 2015 

8/26/15 

On Aug. 13, 2015, fifteen state attorneys general asked the U.S. Court of Appeals for the D.C. Circuit to 
stay implementation of the Clean Power Plan. The stay is being sought by Alabama, Arkansas, Florida, 
Indiana, Kansas, Kentucky, Louisiana, Michigan, Nebraska, Ohio, Oklahoma, South Dakota, West Virginia, 
Wisconsin and Wyoming. 
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